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PREFACE 

Has Executive implementation met Congressional intent with regard 

to the 1972 fiederal Water Pollution Control Act's areawide planning 

provision? 

This paper, in making a comparison of the Congressional intent 

behind Section 208 of the Federal Water Pollution Control Act 

Amendments of 1972 and the manner in which it has been implemented by 

the administering agencies, endeavors to answer this question. 

A great deal has been written concerning the areawide planning 

mandated by Section 208 since passage of the 1972 Amendments, yet very 

little has been written on this specific topic. My research therefore 

has been based to a great extent on primary sources: Congressional 

hearings, Federal, state, and local administrative regulations and 

guidelines, reports prepared for the Environmental Protection Agency 

and the National Commission on Water Quality, and others. 

However, many references that would be germane to this topic 

(minutes of executive sessions, private conversations) are not avail

able as part of the public record. I have therefore attempted to af

firm the veracity of my analysis by personally interviewing officials. 

involved in both the promulgation and implementation of Section 208. 

These have included: John Eastman, staff member of the United States 

Senate subcommittee on Environmental Pollution of the Senate Public 

Works Committee; Terrence Anderson, Environmental Protection Agency 

Section 208 Administrator for Region VIII; Gary Broetzman, State of 

Colorado Section 208 Coordinator; Kenneth Webb, State of Colorado 



Water Quality Control Division; Charles Foster, Colorado Department of 

Local Affairs; F. A. Eidsness, Jr., and Terrence Trembly, Larimer-Weld 

Section 208 Planning Agency; and Thomas Pitts of Toups Corporation, a 

consultant to both state and local water pollution control planning 

agencies. These gentlemen provided invaluable insight and assistance 

by commenting on mY preliminary work and through the provision of 

background information. However, I, of course, accept full responsi

bility for any errors in this paper. 

The general framework of analysis used in this paper is based on 

Charles O. Jones·, AN INTRODUCTION TO THE STUDY OF PUBLIC POLICY. Jones 

presents a five-step process for policy analysis: 1) problem identifi

cation; 2) formulation of a course of action to solve the problem; 

3) legitimation of that course of action by its passage'into law; 

4) application of the new course of action; 5) an evaluation of that 

course of action, possibly, identifying needed changes in existing 

policy. This paper begins on this last step and follows the policy 

process through the application of a'new course of action in water pol

lution control. 

It should be noted that Section 208 planning is a continuing 

process, and as such, any assessment must of necessity be tentative and 

subject to future reevaluation. 

Finally, I would like to thank Professor Henry P. Caulfi~ld, Jr. 

whose interest coexisted with, arid fueled, my interest in this subject 

area. 
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INTRODUCTION 

During the late 1960 l s and early 1970 1s, the environmental movement 

had reached its apex, and pressure was mounted on Congress to draft 

legislation that would clean up America1s waters. The 19.65 Water 

Quality Act, and other existing pollution laws, vested primary pollution 

control responsibility with the states. l These laws were denounced from 

many quarters for their seeming inability to deal effectively with water 

Pollution. 2 By virtually all accounts, the Nation1s waters were becom

ing more polluted annually, not only in outright tonnage, but to an even 

greater extent in lethality and danger to aquatic species and man. 

Environmental groups, key legislators, and Environmental Protection 

Agency officials had concluded that previous control efforts were in-

adequate and, as such, vastly stronger'measures were necessary. 

Congress felt it could create programs which would clean up the 

nation's waters in a decade. 3 This necessitated greatly increased ex-

penditures of funds and strong federal legislation. Congress believed 

it had the support of the public in passing tough legislation. In an 

election year, it became a case of he who proposed the most far reaching 

legislation wore the "whitest hat." As Representative Robert Roe 

stated: 

lWater Quality Act of 1965, Pub. L. No. 89-234, 79 Stat. 903. 

2Two of many such works are: William D. Hur1y, Environmental 
Legislation, (Springfield, Illinois: Charles C. Thomas, 1971), and 
David Zwick and Marcy Benstock, Water Wasteland, (New York: Bantam 
Books, 1971). 

3Harvey Lieber, Federalism and Clean Waters, (Lexington, 
Massachusetts: Lexington Books, 1975), p. 15. 
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II We , as members of Con"gress, are here representing 
the peopl e because they put us here to represent . 
them ... it is not our" money but theirs. If it is 
true that in this vital need of the: people, that 
they are willing to utilize their tax money to 
clean up a problem, for God·s sake why not let 
them, and us, do something that they want to do. 
They want a little better place to live and a 
little better quality of life. That is what it is 
all about.1I4 

Untold hours of staff work, committee hearings and meetings, and 

over five months· effort to hammer out the differences between the House 

and Senate bills in conference committee,5 culminated in the Federal 

Water Pollution Control Act Amendments of 1972. 6 These Amendments 

(hereafter refered to as the Act) provided for the most complex piece 

of environmental legislation in U.S. history. "In my thirteen years in 

the Senate," Senator Edmund Muskie stated, II no bill has consumed so much 

time, demanded so much attention to detail, and required such arduous 

efforts to reach final agreement as did this act." 7 

The Act signaled not only a radical change in pollution control 

philosophy, but a level of spending was authorized that would eventually 

make the sewage treatment grant program the world's largest 

4Frederich Rasmussen, Wisconsin Law Review, Vol. 3, (St. Paul, 
Minnesota: West Publishing Co., 1973), p. 903. 

5The Senate Subcommittee on Air and Water Pollution of the Senate 
Public Works Committee held 33 days of public hearings, heard testimony 
from 170 witnesses, and received 470 additional written statements which 
culminated in more than 6,400 pages of testimony. The Senators, them
selves held 45 executive sessions to consider amendments. The House 
Public Works Committee held 38 days of hearings, heard 294 witnesses, 
and received 135 additional statements. 

6Federal Water Pollution Control Act Amendments of 1972, Pub. L. 
No. 92-500, 33 USCS 1251 et seq. [hereafter cited as FWPCA]. 

7Lieber, Clean Waters, p. 7. 
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discretionary public works program. Profound changes in the institu

tional structure for dealing with water pollution were also mandated. 

In this paper I will examine the intent of Congress, with special 

interest in the Section 208 areawide planning provision, to determine 

how effectively that intent has been carried out by the agencies charged 

with implementing the Act. As David J. Vogler states in The Politics of 

Congress, lithe real impact of some policies is determined not by how the 

legislation is worded when it emerges from Congress, but rather how 

those who implement the policy interpret the legislation. u8 It is my 

contention that the Environmental Protection Agency, which had primary 

responsibility for interpreting and implementing the Act, did so, ini

tially, in such a manner that in regard to planning, their policy di

rectives ran contrary to clearly stated Congressional intent. 

To provide insight into this seemingly reclacitrant behavior by the 

EPA, an encapsulated history of prior water pollution control efforts is 

presented in Section I. The goals and objectives of the Act, and some 

of its major provisions are included in Section II. Section III reviews 

the formulation/legitimation process of the Act in both houses of 

Congress, and delineates Congressional intent with respect to the vari

ous planning provisions in the Act. Section IV postulates why the EPA 

disregarded Congressional intent and delayed implementation of areawide 

planning, and Section V explains the factors that led the EPA to fully 

implement areawide planning. The current planning process is then ex

amined in Section VI to assess the degree to which present regulations 

reflect Congressional intent. In Section VII an assessment is made of 

8Ibid., p. 93. 
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the land use planning requirements called for in the areawide planning 

provision. A summary and conslusions are set forth in Section VIII. 



SECTION I Brief History of Federal Water 
Pollution Control Legislation 

Water pollution in the U.S. until 1948 was considered a local 

problem. Pollution control, however,was a state responsibility. The 

center of concern for these state agencies was usually safe drinking 

water. When pollution control measures were necessitated to protect 

public health or safety, the affected locality was charged with the 

actual control, or clean up, responsibility. 

After the close of World War II, the magnitude of pollution, caused 

by a growing population and industry, had reached such proportions that 

it had become evident that pollution from one locality affected the 

quality of the water at other localities. Similarily, the pollution 

from upstream states affected their neighboring downstream states. As a 

result, the first national water pollution control legislation was 

passed in 1948. 9 

From 1948 until passage of the 1972 Amendments, the states were 

charged with the responsibility of leading the national effort to pre

vent, control, and abate water pollution. The Federal role had been 

confined to technical and financial aid, with limited enforcement powers 

to support state pollution control efforts. 

The 1948 Act authorized low-interest loans for the construction of 

municipal treatment plants. In addition, provisions were included pro-

viding technical assistance and research aid to the states. 

9Water Pollution Control Act, 1948, Pub. L. No. 80-845. 
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The 1956 Water Pollution Control Act established the pattern of an 

expanding federal role. 10 It authorized program grants for state plan

ning, and sewage treatment construction funds for relatively small 

municipalities. A cumbersome and ineffective enforcement procedure was 

established to deal with pollution in interstate waters. 1l 

The 1965 Water Quality Act amended the Federal Water Pollution 

Control Act. 12 The Federal role in pollution control was enhanced sig

nificantly, as the states were directed to develop and submit, for 

Federal approval, water quality standards for all interstate waters and 

their tributaries by 1967. 

The focus of concern regarding water pollution also changed in the 

1965 Act. Until 1965 water pollution had been considered mainly a po

tential health hazard. Consequently, water pollution control had been 

a function of the Public Health Service. 13 By 1965 this view had 

changed and pollution was considered to be a factor that diminished the 

usefulness of a valuable natural resource; the Nation's waters. Conse-

quently, the Federal Water Pollution Control Administration was created 

by the 1965 Act. 14 This body by-passed public health officials and re

ported directly to the Secretary of Health, Education, and Welfare. In 

February of 1966 its responsibilities were transferred to the Department 

10Water Pollution Control Act Amendments of 1956, Pub. L. No. 
84-660, 70 Stat. 498. 

llRobert Zener, liThe Federal Law of Water Pollution Control ," 
Federal Environmental Law, (Environmental Law Institute, 1974), p. 715. 

12The Water Quality Act of 1965, Pub. L. No. 89-234, 79 Stat. 903. 

13Lieber, Clean Waters, p. 12. 

14lbid . 
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of the Interior, where it was more closely allied with natural resource 

concerns. 15 In 1970, water pollution control responsibilities were 

transferred to the new Environmental Protection Agency.16 

Funding levels were increased under the 1965 Act, and amendments 

in 1966 further expanded the municipal sewage treatment construction 

grant program to 3.4 billion dollars over five years, and increased the 

potential federal matching share from 30 to 55%.17 In.1970 more amend

ments were added which dealt with the control of oil pollution caused 

by certain sea going vessels and shore facilities, and the control of 

discharges of sewage from sea going vesse1s. 18 

A regulatory procedure, based on the development of the water 

quality standards mandated by the 1965 Act, served as the basis for 

pollution control efforts until 1972. River segments and lakes that 

were interstate in character were classified according to: 1) the use 

to be made of a particular segment of the river, or lake; (e.g., swim

ming, drinking water supply, industrial or agricultural use). And, 2) 

the desired characteristics of the ambient water, regarding the amount 

of allowable pollutants for a specified use; (e.g., no more than one 

coliform bacteria per 100 milliliters for public drinking water supply). 

A detailed implementation plan was then negotiated between the state 

water pollution control age~cy and industrial and municipal 

l5 Ibid ., p. 13. 

l6Reorganization Plan No.3, Environmental Protection Agency. 
5 u.s.c. App., 84 Stat. 2086. (1970). 

17Clean Water Restoration Act of 1966, Pub. L. No. 89-753, 70 
Stat. 498(c) (1). 

l8Water Quality Improvement Act of 1970, Pub. L. No. 91-224, 84 
Stat. 108. 
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dischargers for the construction of waste treatment facilities or other 

measures to meet the water quality standards. 19 This implementation 

plan, and the level of pollution control established by water quality 

standards, was subject to approval by the Federal Water Pollution 

Control Administration. 20 If the state submitted no standards, or the 

standards submitted were not approved, an elaborate procedure was es

tablished to resolve the dispute. A public conference would be held, 

followed by promulgation of federal regulations setting forth the stand

ards for the state involved, with a right of appeal by the states to an 

administrative hearing board. 2l 

It was exceedingly difficult to control pollution by this method. 

Little was known empirically about the capacity of oceans, lakes, and 

rivers to assimilate waste, how the pollutants acted in combination, or 

what the cumulative affect would be downstream. This confounded the 

task of trying to determine what amounts each individual discharger 

would be allowed to discharge. The lack of empiricism in setting these 

criteria made it virtually impossible to bring an enforcement action 

against those who exceeded their established limits. It was difficult 

to prove in a court of law that the limit had been established correct

ly, or that the pollutant in question was actually discharged by the 

suspected violator. 

John R. Quarles, Deputy Administrator of EPA, commented that the 

Water Quality Standards were "all too often prepared in haste and 

19zenert Federal Law of Water Pollution Control, p. 715. 

20lbid • 

·21 Ibid. 
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approved in ignorance." 22 He also noted, 

lI even if the requirements [were] clear, it was anyone's 
guess as to when or how they might be enforced against 
similar plants elsewhere in that, or other states. No 
sanctions were imposed for default, except for the pos
sibility of adverse publicity. Every day of delay 
saved the polluter money."23 

The question of a state's willingness to actively pursue the es

tablishment of tough water quality standards and then enforce implemen

tation plans was raised frequently.24 It was simply not advantageous 

for a state to do so. Industry would locate in those states that had 

the least restrictive standards; thus, strict standards would put a 

state at a distinct disadvantage in attracting, and maintaining a grow

ing business-industrial sector. 

Congressman Charles Vanink (D-Ohio) charged also that: 

IIdue to the pressures of powerful economic interests, 
the states often do not establish meaningful quality 
levels ..• For example, most Lake Erie harbors were 
zones for Ilindustrial water supply, aquatic. life B.n 
Such a classification is a hoax; 'aquatic life BI 
cannot support any form of aquatic life--unless you 
consider sludge worms 'aquatic life. 11125 

The siting of new pollutant sources on high quality waters pre

sented a similar problem. Secretary of the Interior, Stewart Udall, 

announced in a 1968 press release, that all waters would have to be 

maintained at their existing level, even if that level was higher than 

applicable water quality standards required. An exception could be 

made if economic or social development pressure was sufficient to 

22Lieber, Clean Waters, p. 22. 

23 Ibid• 

240avid Zwick and Marcy Benstock, Water Wasteland, Chapter 11. 

25Lieber, Clean Waters, p. 22. 
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justify such an exception. This determination would be made by the 

Governors of each state, but subject to approval by the Department of 

the Interior. 26 Governors Love and Hathaway, of Colorado and Wyoming, 

respectively, felt this policy was unfair to the states, and not sup

ported by 1aw. 27 They believed the Department of the Interior could 

effectively forestall economic growth in those states with substantial 

amounts of high quality waters. The states, they felt, should retain 

the sole authority to determine the extent of development they would 

allow in their states, as long as existing water quality standards were 

not breached. 

Senator Muskie was adamant that the federal position obtain. He 

was concerned that new development, if not strictly controlled and 

limited in its pollutant discharge, would result in the degradation of 

the nations remaining clean waters, and would further reduce overall 

water quality.28 

The Governors' position eventually prevailed, and the power to 

determine what development was justifiable, and consequently, how much 

degradation would be allowed was left to the states. This ndefeat" 

quite probably was influential in Senator Muskie1s decision to reject 

the water quality standards approach as a means to effect the enhance

ment of water quality. 

The philosophical position in regard to pollution control efforts 

prior to 1972 was man-centered, seeking to adjust pollution control 

26zener, Federal Law of Water Pollution Control, pp. 717-718. 

27Interview with Henry P. Caulfield Jr., Colorado State University, 
Fort Collins, Colorado, 4 August 1977. 

28Ibid . 
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levels only to the point necessary to maintain suitable water quality 

for particular human uses. Regulatory measures were based on dubious 

assumptions about the origin, nature, and fate of pollutants, and 

about the assimilative capacity of water bodies. 29 

The apparent failure of the water quality standards system elicited 

a new perception of water pollution control needs by Congress; hence, a 

redefinition of basic pollution control philosophy was necessary. The 

redefinition effected the formulation of a new scheme for pollution con

trol. The major provisions, goals, and philosophy of this scheme, 

legitimized by the 1972 Amendments, is the subject of the following 

section. 

29Walter E. ~Iestman, "Prob1ems in Implementing U.S. Water Quality 
Goa1s," American Scientist, (March-April, 1977), p. 197. 



SECTION II Goals and Provisions 
of the 1972 Federal Water 

Pollution Control Act Amendments 

The objective of the Act is to restore and maintain the chemical, 

physical, and biological integrity of the Nation's waters. 3D The stated 

policy of the Act is that, systematically, through a complicated, inter

related series of actions, and by certain key dates, the tolerance of 

water pollution shall end. As a national goal, an interim level of 

water quality is called for which provides for the protection and propa-

gation of fish, shellfish, and wildlife, and provides for recreation in 

and on the water by July 1, 1983. 31 The ultimate goal of the Act is the 

elimination of the discharge of pollutants into navigable waters by 

1985. 32 

The greatest change in philosophy embodied in the 1972 Amendments 

concerns the rejection of major reliance on water quality standards, and 

a switch to a system of effluent limitations. Assimilation of waste was 

no longer considered a permissible use of the Nation's waters. As 

Senator John Sherman Cooper explained in Senate debate on S.2770, lithe 

beginning point is not the degree of pollution considered tolerable, but 

30FWPCA, 33 USCS 125l(a). 

31FWPCA, 33 USCS l25l(a)(2). 

3211Navigable Waters" is defined by the Act as: "The term 
Navigable Waters means the waters of the United States, including the 
territorial seas. 1I 
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the elimination of polluting discharges to the extent that available 

technology allows." 33 

The effluent limitation system on which this philosophy relies, 

regulates the maximum amounts of pollutants that a facility may dis

charge, irrespective of the type of water into which the effluent will 

be discharged, or the intended use of that water. These limits are 

usually calculated by time period (e.g., 1/100 lb. pe~ day), or maximum 

permissible concentrations (e.g., no more than .01 parts per million), 

or an amount per unit of production (e.g., 5 lbs. of suspended solids 

per ton). 

The 1972 Act dictates that the EPA establish uniform effluent 

limitations on an industry-wide basis, so that all similar processes, 

regardless of their location, must meet the same standards. 34 Stand

ardized effluent limitations are also required for publicly owned 

treatment plants. These standards are to be met ina two-step process .. 

By July 1, 1977, industry standards will require the best prac

ticable control technology currently available. u35 Publicly owned 

treatment plants are required to have "secondary treatment. 1I36 By 1983, 

a second level requiring the "best available technology economically 

achievable,,37 for industry, and IIbest practicable waste treatment 

33U.S. Congress, Senate, A Legislative History of the Water 
Pollution Control Act Amendments of 1972, Committee Print, 93rd Cong., 
1st Sess., (GPO, 1973), p. 1304. 

34FWPCA, 33 USCS l3l4(b)(1)(A). 

35FWPCA, 33 USCS l3ll(b)(1)(A). 

36FWPCA, 33 USCS l3l1(b)(l)(B). 

37 FWPCA, 33 USCS l3ll(b)(2)(A). 
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technology over the life of the works,,38 for publicly owned treatment 

plants is to be met. 

The final bill approved by the Senate, 5.2770, in the form of pro

posed amendments to the Water Quality Act, relied solely on effluent 

limitations to define permissible levels of discharge. These levels 

would be stated in a permit to discharge, and permits would be manda

tory for all point source dischargers. 39 The final house bill, H.R. 

11896, however, provided for the continuation of the old water quality 

standard system in conjunction with the effluent limitation system. 40 

The House version was incorporated in the final bill worked out in con

ference committee. Therefore, both systems are included in the Act. 

Under these provisions of the Act, uses are determined by the 

states for intrastate waters, as well as interstate waters, in much the 

same manner as in the 1965 Act. The criteria which underscore a par

ticular use are now to be directed toward the goal of achieving 

"fishab1e, swimmab1e" water by 1983. Any water quality standard, to be 

enforced, has to be translated into an effluent limitation for each 

particular discharger. Whichever standard imposes the stricter limita

tion, controls, and will be included as part of the discharger's permit. 

Thus, while water quality standards are continued, they only become a 

controlling factor when effluent limitations would not in themselves be 

sufficiently stringent to provide a quality of water commensurate with 

38FWPCA, 33 USCS 131l(b)(2)(B). 

395.2770, 92nd Cong., 1st Sess., 301(a), (1971). 

40H.R. 11896, 92nd Cong., 2nd Sess., 303(1)(a), (1972). 
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an intended use. 4l Section 303(e) of the Act contains provisions for 

planning that allows the states to establish water quality standards. 

The purpose of the planning requirements is to ensure that the 

goals of the act are met. Central to this effort is the implementation 

of the key action segments of the Act, namely the National Pollution 

Discharge Elimination System (NPDES) and sewage treatment construction 

funding. Section 402, the NPDES system, calls for the issuance of 

permits to all polluters who discharge into navigable waters from a 

point source. 42 The term point source is defined by the act as lIany 

discernable, confined, discrete, conveyance," including pipes, ditches, 

channels, tunnels and similar structures. Permits issued under this 

program require that authorized discharges meet specified levels of 

wastewater control, which EPA has developed for major categories of 

industries, as well as municipal dischargers. The permit, as mentioned 

earlier, may call for additional restrictions when deemed necessary to 

achieve ambient water quality standards in effect at the point of dis

charge. 

Section 201, establishing the construction grants program, was con

ceived as a means to provide direct financial assistance to local 

governments. Matching grant awards, based on a biannual survey of 

41Senate Bill 2770 and the Act both provide in Section 302(a) that 
where the application of effluent limitations would interfere with the 
attainment or maintenance of water quality sufficient to assure protec
tion of public water supplies, agricultural and industrial uses, fish 
and wildlife, and recreational uses, more stringent effluent limitations 
could be applied. The provision, however, provides no mechanism to up
date the criteria for these various uses. The provisions in Section 303 
to update water quality standards may often result in the revised water 
quality standards requiring more restrictive limitations than the stand
ardized effluent limitations of Section 301. 

42FWPCA, 33 USCS 1342(a)(1). 
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needs, are provided at the 75%" level for planning, designing, and con

struction of waste treatment facilities. 

Section 106 calls for the state to submit an annual report on the 

condition of the water within the state, and a description of the 

state's program for the prevention, reduction, and elimination of pol

lution. 

Section 303(e) requires each state to maintain a continuing plan

ning process which will identify water quality problems on a basinwide 

basis. A management plan designed to alleviate water quality problems 

and preserve water quality, is called for, including the establishment 

of: a) effluent limitations and compliance schedules for point source 

discharges to achieve the goals of the act; b) classification of stream 

segments for total maximum daily load requirements; c} inventories and 

priority ranking of the needs for the construction of new waste treat

ment facilities; d) control over the disposition of residual waste from 

treatment plants; and e) procedures for revision of ambient water 

quality standards. The section, therefore, is principally concerned 

with analyzing the quality of the state's water and establishing the 

criteria on which to base the requirements for NPDES permits. 

Section 208, on the other hand, is designed to encourage and fa

cilitatethe development and implementation of areawide waste treatment 

management plans. Generally, the plans produced under Section 208 are 

intended to anticipate municipal and industrial waste treatment needs, 

establish priorities for construction of new waste treatment facilities, 

regulate the modification, construction, and siting of new waste treat

ment facilities, and establish procedures to control non~point sources 

of pollution. Some examples of non-point sources are: feedlots, 
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mining, construction, forestry, and stormwater runoff in cities. 

Section 208 is the only part of the Act that addresses these types of 

pollution problems. 

At a minimum, Section 208 plans must contain: 

a) Identi fi ca tion of treatment works necessa ry to meet anti ci

pated municipal and industrial waste treatment needs of the designated 

Section 208 area over a 20-year period; this must include any land 

acquisition requirements and a system for financing construction of new 

facilities; 

b) The establishment of construction priorities and time schedules 

for completion of construction of treatment facilities; 

c) Assurances that waste treatment management is on an areawide 

basis and provides treatment or control of all pollution sources; 

d) Identification of a waste treatment management agency; 

e) Identification of the financial, and institutional arrangements 

necessary to carry out the plan. In this respect, all local governments 

involved in an areawide effort must sign an intergovernmental memorandum 

of agreement which guarantees they will implement the final work plan 

agreed upon. (This is the first time such a stipulation has been in

cluded in Federal planning provisions, and adds significantly to the 

prospect of plan implementation); 

f) A process to identify land use controls for various non-point 

sources of pollution; and, 

g) A process to protect against contamination of surface and 

groundwater from on-land disposal of wastes. 

There is a considerable degree of overlap in the planning require

ments of Section 303(e) and Section 208. Section 303(e) calls for 
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planning at the state level, using basically the same methodology the 

states had been accustomed to, as a means to assess point source prob-

lems. On the other hand, Section 208 dictated that much of this same 

planning be carried out by local agencies and that non-point source 

problems be assessed also. 

The following passages from the House and Senate reports on con

sideration of the Conference Committee report illustrate that both 

legislative bodies clearly placed primary emphasis on Section 208. 

Referring to Section 208, the Senate document states; 

"The degree to which the Administrator takes immediate 
action to implement this section will be convincing 
evidence of the commitment of the EPA to early and ef
fective implementation of the water quality management 
policies established by this legislation."43 

"If a state has limited resources and Federal program 
funding is inadequate, the primary state effort should 
be devoted to the effective implementation of the new 
program, and to the extent not inconsistent, existing 
water quality implementation plans should be used 
rather than assigning needed personnel to the added 
functions required under Section 303. 11 44 

The House document, in reference to Section 208, starts by saying, 

"this section of the bill places emphasis on what the 
committee considers the most important aspect of a 
water pollution control strategy. The plans developed 
are to be utilized by the EPA and the states in manag
ing their water pollution control programs. If these 
plans are not utilized effectively we will continue in 
our fragmented approach. 1I45 

The utility of Section 303 was explained in these terms: lito the 

extent the state may wish to continue an examination of water quality 

in order to determine if more restrictive effluent limits may be 

43 U.S. Congress, Senate, Legislative History, p. 169. 

44 Ibid ., p. 171. 

45 Ibid . 
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required, this section may be useful. 1I46 The Senate document concludes 

that the Senate had, 

"accepted a House of Representatives amendment which 
extends and expands the Water Quality Standards pro
cedure initiated in the Water Quality Act of 1965. 
In agreeing to continue a Water Quality Standards 
program, we do not intend to duplicate or delay the 
new regulatory provisions of the legislation. The 
Administrator should assign secondary priority to 
this provision to the extent limited manpower and 
funding may require ... "47 

As a further show of commitment to planning under Section 208, Congress 

specifically authorized 300 million dollars to fund Section 208 for FY's 

1973-1975. 48 In contrast, no funds were authorized for Section 303, ex-

cept those funds included in the general grant authorization in support 

of the Act. 49 

The process by which the goals and provisions, outlined in this 

section of the paper, came to be included in the Act is the subject of 

the following section. 50 

46U.S. Congress, House, Federal Water Pollution Control Act 
Amendments of 1972, Report of the House Committee on Public Works with 
Supplemental Views, 92nd Cong., 2nd Sess., 1971, p. 95. 

47U.S. Congress, Senate, Legislative History, p. 171. 

48FWPCA, 33 uses 1288(f)(3). 

49FWPCA, 33 USCS 1313. 

50Another planning provision, Section 209, called for the prepara
tion of Level B plans under the 1965 Water Resources Planning Act. 
Level B plans are prepared for river basins and identify each water 
resource project and each water quality program that should be author
ized and implemented to obtain the water quantity/quality objectives 
established for the river basin. U.S. Congress, Legislative History, 
p. 784. I have not included Section 209 in this paper, even though it 
was intended to interface with Section 208 planning, because its use 
has, to date, been limited and ineffectual in conjunction with 208 
planning. See, Level B Plannin and \~ater ualit, U.S. Environmental 
Protection Agency, GPO, 1976 . 



SECTION III Formulation/Legitimation, 
Presidential Veto, and Final Enactment 

Congress, having evaluated the administrative application, and ef

fectiveness, of federal water pollution control legislation, perceived 

the need for change. In 1970 the Senate Subcommittee on Air and Water 

Pollution considered 18 proposed amendments. Part of these delibera

tions were held during "Earth WeekI! in April 1970. This may appear as 

nothing more than an historical coincidence, however, it was anything 

but a coincidence. The environment, ecology, and pollution were very 

important public issues at the time the amendments to the Water 

Pollution Control Act were being formulated. The environment then, as 

a pressing public issue, readily garnered the attention of both legisla

tive and administration officials. 

Competition bet'tleen the Republican Administration and the 

Democratic Congress to put forward the most, far reaching pollution con

trol proposals was an important factor in the development of the Act. 

The potential political mileage to be gained from being the "leaderll in 

the pollution control field was especially great in a pre-election year. 

The President often claimed Congress had failed to enact many of his 

environmental proposals, while Democrats asserted that the President 

was soft on the environment. 51 

A related consideration was the fact that Senator Muskie was the 

leading Democratic presidential candidate prior to the spring of 1972. 

As the chairman of the Senate Subcommittee on Air and Water Pollution, 

51Lieber, Clean Waters, p. 17. 
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he had established a formidable reputation as a proponent and author of 

environmental legislation. Both President Nixon and Senator Muskie 

hoped to improve their environmental image by securing the maximum po

litical advantage from the pending legislation. 

The Administration's efforts were to a large extent characterized 

by reaction rather than initiation. 52 Although the Administration did 

offer amendments in both 1970 and 1971, these proposals were not uni

formly supported by officials of the executive branch, and found little 

partisan support. 53 

The Administration Proposals, 5.1012 through 5.1015, called for 

continued state supremacy and the existing water quality standards ap

proach, higher and more uniform standards for intrastate and interstate 

waters, and two billion dollars each year in FY 1972-1974 for construc

tion grants. The proposals were intended to provide an expansion or 

strengthening of the existing legislation. Congress was skeptical of 

the state water pollution control agencies I capabilities, and the over-

all ability of the water quality standards approach to enhance the state 

of the nation's waters. Thus, while the Administration's proposals were 

included in the Senate hearings, they were not considered as an adequate 

position- from which to initiate a change in water pollution control. 

The original Senate Public Works Committee proposal, 5.523, was 

similarly inadequate. It too, was for the most part, an expansion of 

the existing Act. Grant levels would be increased to 2.5 billion each 

year in 1972-1976, and the enforcement procedure was streamlined. The 

greatest difference involved the requirement of effluent limitations to 

52 Ibid ., p. 50. 

53Ibid ., p. 41 and p. 50. 
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facilitate the enforcement of water quality standards. These proposals 

and a number of less comprehensive proposed amendments were the basis 

of the Senate Hearings. 

In all, 15 proposals were under consideration during the Senate 

Hearings. 54 Due to the wide range of proposals, the witnesses' state-

ments tended to be quite general, rather than a specific point-by-point 

analytical review of each proposal. The testimony received covered a 

wide range of viewpoints and led the subcommittee to redefine its pre-

vious conception of pollution control needs, and consequently, to re-

formulate a new approach based on this changed perception. 

In order to understand the metamorphis of the familiar and re1a-

tive1y mild approach of S.523 to that of the innovative approach of 

S.2770, the dynamics of the Senate Air and Water Pollution Subcommittee 

need be exp1ained. 55 Historically, the Senate Committee had taken the 

lead during the 1960's in initiating environmental legislation. Be-

sides pioneering new approaches, Senator Muskie, its Chairman, had 

mastered the legislative strategy of getting strong and controversial 

legislation enacted, such as the 1970 Clean Air Act. The subcommittee 

members had acquir~d considerable expertise in handling air pollution, 

solid waste disposal, and water pollution. Because of their familiarity 

with the magnitude of environmental pollution they had developed an 

environmentalist perspective. This, coupled with the close relation

ships formed between Senator Muskie and the ranking Republican minority 

members, put the committee on a bipartisan basis. The subcommittee 

54U.S. Congress, Senate, Legislative History, p. 1524. 

55The portion of this paper concerning the dynamics of the Senate 
Subcommittee on Air and Water Pollution is based on Chapter 3 of 
Federalism and Clean Waters. See note 3. 
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staff also exhibited a strong environmental concern and worked on a 

bipartisan basis. 

They took a somewhat jaundiced view toward industry and the states, 

and were skeptical of many of their claims. While the motives of 

industry and the states were suspect, the cause promoted by the environ

mentalists was straight forward: clean water. Therefore, environment

alists found the subcommittee cooperative, and receptive to their ideas. 

Contrastingly, the Administration had difficulty in presenting a 

unified approach, and attempts to influence the committee's delibera

tions were ineffectual. EPA officials who handled negotiations with the 

committee for the Administration were sympathetic with the rigorous 

environmental approach of the Senate draftsmen, often contrary to the 

Administration's official position. 56 Further, the White House did not 

consider the Committees Republican Counsel, Thomas Jorling, as an ally 

and were rarely in contact with him,57 other members of the committee, 

or the staff;58 thus, Administration input was not well coordinated. 

As a White House spokesman, Richard Fairbanks, stated: "We were always 

one draft behind ... 59 

Given the existing electoral situation at the time 5.2770 was being 

formulated, it is likely that the subcommittee felt the President would 

have to sign any bill they formulated, and were not particularly con

cerned with the Administration's views. 60 

56Lieber, Clean Waters, p. 50. 

57 Ibid ., p. 41. 

58 Ibid . 

59 Ibid ., p. 50. 

60 Ibid ., p. 84. 
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The coalesense of these factors lead to the emergence of a bill 

that was heavily environmentalist in orientation; calling for industry 

to meet exacting standards, perhaps at great expense, denigrated the 

state role in water pollution abatement, and included a greatly expanded 

construction grant program; all of which was against the Administration1s 

desires. 

The subcommittee proposal was sent to the full Senate Public Works 

Committee in August 1971. After a few minor revisions by the Committee, 

it was passed by the full Senate November 2, 1971, by a vote of 86-0. 

Senator Cooper of the Air and Water Pollution Subcommittee de-

scribed the bill as follows during Senate debate: 

liThe plan of action provided by the bill includes these 
elements: First, a national system of permits for all 
point sources of discharge, which can be largely dele
gated to the states as they develop approved programs; 
Second, regional planning for waste disposal, encourag
ing also, regional waste treatment management--which 
will require, in most cases, local zoning and land use 
controls; Third, a large program of federal assistance 
for the construction of municipal waste treatment 
facilities; Fourth, specific regulations for the limita
tion of effluents, to be applied as a condition of the 
permits; and Fifth, a major research and development, 
and information effort. "61 

The second of these elements, regional planning and management, was in-

cluded in Section 208. 

None of the bills or proposed amendments considered during the 

Senate Hearings contained provisions similar to Section 208. Therefore, 

this section was formulated in its entirety by the Air and Water 

Pollution Subcommittee in closed executive session. Mr. John Eastman, 

of the subcommittee staff has indicated that Senator Muskie was pri

marily responsible for Section 208, with his principal intent being 

61 U•S. Congress, Senate, Legislative History, p. 1305. 
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the strengthening of planning capacity at the intrastate regional 

level. 62 

Senator Muskie had been an enthusiastic supporter of the 1968 

Inter-governmental Cooperation Act. Section 401(a} of that Act requires 

the establishment of "rul es and regulations governing the formation, 

evaluation, and review of Federal programs and projects having a signi-

ficant impact on area and community development." In response, the 

Office of Management and Budget published Circular A-95. Part I of 

Circular A-95 encourages, 

lithe establishment of a network of state, regional, 
and metropolitan planning and development clearing 
houses which will aid in the coordination of Federal 
or Federally assisted projects and programs with 
state, regional, and local planning for orderly 
growth and development. "63 

By the time Section 208 was being deliberated, 380 areawide clear

ing houses covering 1680 counties containing approximately 85% of the 

countries' population, had been established. The planning capacity of 

these agencies had been expanded greatly by direct grants for planning 

assistance under the Housing and Urban Development's "701 program." The 

EPA had attempted to make use of the planning capacity of these areawide 

agencies by publishing, "Guidelines--Water Quality ~1anagement Planning," 

(January, 1971}.64 The guidelines called for virtually the same 

62Interview with John Eastman, Senate Subcommittee on Air and 
Water Pollution Staff, June 13, 1977. 

63Environmental Protection Agency, Institutional Arrangements for 
Water Quality Management Planning, (GPO, 1971), p. 27. 

64Environmental Protection Agency, Guidelines--Water Quality 
Management Planning, (GPO, 1971). 
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planning requirements as Section 208. These guidelines were in turn 

taken directly from HUD's Comprehensive Planning Assistance Handbook. 65 

Two possible reasons why this approach was favored by the Senate 

Subcommittee are: its feeling that the states had not done an adequate 

job of planning, and that the localities were incapable of coordinating 

their efforts. Both made the areawide approach attractive. In addi

tion, Senator Muskie has stated that his intention was that Section 208 

would avoid some of the limitation~ of areawide planning under the Clean 

Air Act. These areawide plans were prepared by state agencies, and he 

felt the resultant plans were too far removed from the IIgrassrootsll for 

the public to accept, or support, them. 66 

Thus, pragmatic reasons were also responsible for changing the 

focus of planning from the state to areawide agencies. Therefore, it 

appears that for philosophical and pragmatic reasons, the 1971 EPA 

Guidelines, calling for tegiona1/metropolitan planning served well as 

a model for the planning requirements of Section 208. 

Section 208, in the final Senate Bill required that the entire 

geographic area of a state be subject to areawide planning. The 

Governor would designate local elected officials, and other appropriate 

individuals, to develop a management plan on an areawide basis. If the 

Governor failed to designate an area, local officials could assume that 

responsibility. The state planning role would be confined to coordinat

ing the plans developed by these agencies. Each agency would receive 

65Ibid ., pp. 16-17. 

66Michae1 Jungman, "Areawide Planning Under the Federal Water 
Pollution Control Act Amendments of 1972: Intergovernmental and Land 
Use Implications," Texas Law Review, December 1976, (Austin, Texas: 
Texas Law Review Publications, 1976), p. 1064. 



27 

a direct Federal grant covering 100% of planning costs for the first two 

years, which would further ensure their autonomy. The funds for these 

grants were to be provided to the EPA as a fixed percentage of con

struction grant funds. Section 208 plans were to be completed within 

two years after designation. The Army Corps of Engineers was authorized 

to provide technical assistance to the state or areawide agencies. 

Funds for such assistance would be subtracted from state program or 

areawide planning grants. The Corps of Engineers was also authorized 

to acquire lands through their condemnation power for any needed treat

ment works. (See Appendix A for complete text.) 

The House of Representatives' Public Works Committee held three 

sets of hearings on proposed amendments to the Water Pollution Control 

Act. Beginning in May, 1971, 12 days of oversight hearings spanning a 

six-week period were held. A second set of hearings were held to con

sider over 200 separately introduced bills. The Committee then began 

formulating its own bill, ;n which the format, numbering system, and 

content of Senate 2770 served as the framework for analysis and discus-

sian. 

During this period of formulation, most interest groups, except 

the environmentalists, were successful in dealing with the committee 

members and staff. The members were receptive to their views, and con

sidered many of their proposals. Consequently, the bill, as it emerged 

from the House, provided the states and industry with more flexibility 

and emphasized that the fight for clean water should be considered in 

the context of the nation's economic, social welfare, and intergovern

mental political structure. 67 The House bill, H.R. 11896, co-sponsored 

67Lieber, Clean Waters, p. 77. 
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by all 37 Public Works Committee members, was in essence the Senate 

bill, with the additions and alterations the Committee felt were neces

sary.68 Four days of hearings were then held on H.R. 11896. 

The hearings were considered necessary because several provisions 

of the bill were new and far reaching, and the Committee decided that 

in fairness to the public, all interested parties should have an oppor

tunity to express their views. 69 The pubJic record is not clear, how

ever, it appears that no amendments to the bill were made as a result 

of these final hearings. The bill was sent to the House, and after 

three days of debate by the full House, the bill was passed with 380 

yeas, 14 nays, and 37 not voting. 70 

The difference in the Senate and House bills regarding Section 208 

were minor. (See Appendix B.) The Senate bill required that plans be 

completed within two years, the House required only that they be initi

ated within two years. The House bill provided an authorization of 50 

million dollars to the Corps of Engineers for planning assistance, 

rather than the Senate's open-ended account based on services rendered. 

The House bill contained no provision, similar to that of the Senate, 

which authorized the Corps to acquire land through its condemnation 

power for sewage treatment sites. Funding for planning was provided as 

contract authority with limits of 100 million dollars in 1973 and 150 

million in 1974 and 1975. 

In retrospect, the most significant difference between the Senate 

and House versions, concerns the geographical area for which Section 208 

68U.S. Congress, House, Report with Supplemental Views, p. 69. 

69 Ibid . 

10U.S. Congress, Senate, Legislative History, p. 749. 
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planning would be required. Whereas the Senate bill dictated that all 

areas of a state would be included, the House bill stipulated Section 

208 planning only for designated areas with substantial pollution prob

lems. 

In addition, the House added Section 303 which continued water 

quality standards, and established a continuing planning process under 

state auspices. While it has not been explicitly stated, it appears 

Section 303 1 s planning provisions may have been included to follow the 

traditional model of most Federal resource programs. That is, Federal 

to state to local, with emphasis on the state level, as opposed to the 

Federal-local-state relationship envisioned by Section 208. 

The two provisions effecting the extent of planning, and which 

level of government should do it, would serve as a source of confusion 

during the early stages of implementating the Act, even though the 

spatial question of where Section 208 planning would be required seemed 

to be settled by the Conference Committee. 

Section 208 as it emerged from the Conference Committee was substan

tively the Senate version, however, a number of House amendments were in

corporated, and compromises made. A continuing areawide planning process 

would have to be operative within one year of designation, and completed 

within two years of that date. Contract authorization was included in 

the amount of 50 million dollars for FY 1973, 100 million for FY 1974, 

and 150 million for FY 1975. The Corps of Engineers were authorized up 

to 50 million dollars per year for their planning assistance, but they 

were not granted authority for condemnation of land for treatment sites . 

. In addition, the Senate Report on the Conference Proceedings states, 

liThe conferees have agreed to require state-wide planning, either 
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through a regional process in a designated area, or by the state for 

areas outside the designated areas." 71 Comparable statements were made 

in House and Conference Committee report. 72 The bill that emerged from 

the Conference Committee was passed with near unanimity by both houses, 

and forwarded to President Nixon. 73 

In an election eve assertion of independence, the Senate rejected 

an Administration proposal to set a debt ceiling for FY 1973. President 

Nixon had lost in his attempt to halt what he felt to be inflationary 

Congressional spending. Therefore, shortly after the budget ceiling 

vote, White House Advisor John Ehrlichman, who had been watching from 

the gallery, issued a retaliatory message to the Senate; due to the un-

reasonable funding levels mandated by the Act, the President had vetoed 

the Water Pollution Control Act Amendments. 74 The President's veto was 

easily overridden, and the Amendments became law. 75 

71Ibid., p. 169. 
72Ibid. House consideration of the Report of the Conference 

Committee; liThe conference report requires that the State shall act as a 
planning agency for all portions of that State which are not designated 
as special areas with a designated agency for planning," p. 161. The 
Joint Explanatory Statement of the Committee of Conference declared: tlA 
State is required to act as a planning agency for all portions of the 
State which are not specifically designated ... 11 

73 Ibid . The House vote was 366-11-53, pp. 278-279. The Senate 
vote was 74-0-26, pp. 222-223. 

74 11 Even though denied by the Administration, the veto was in ef
fect a retaliatory measure, or at least a reaction to the vote on [the· 
debt ceiling bill]. If the President could not obtain authority to 
limit expenditures of the Federal government, he was not about to sign 
a bill that would cost more than 24 billion, and over which he would 
have less than 100% control.1I Clean Waters, p. 82. President Nixon in 
his veto message cites budget considerations as the sole criteria for 
his action. He stated, lIany spending bill this year which would lead 
to higher prices and higher taxes defies signature by this President. 
I have nailed my colors to the mast" Legislative History, p. 138. 

75The vote to override the Presidential veto in the Senate was 
52-12-36, and 247-23-160 in the House. Legislative History, pp. 135-
136 and pp. 112-113. 
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The passage of the Act formally legitimized Congresses' new scheme 

for water pollution control. It then became the task of the EPA to im

plement this scheme. The following two sections of this paper reflect 

on possible reasons why, and how, the EPA chose to implement the Act by 

their own plan, rather than that of Congress. 



SECTION IV Why EPA Ignored Congressional Intent 

The passage of the Act created a host of -new responsibilities and 

functions for the EPA. Many provisions in the Act called for the EPA 

to create guidelines, standards, regulations, etc., where none had ex

isted before. One such aspect was the planning provisions of Section 

208. 

However, as noted previously, Congressional sentiment clearly in-

dicated that Section 208 planning would require immediate and full im

plementation. Considering that the Senate and House had both passed 

bills by overwhelming majorities, containing provisions for areawide 

planning, more than seven months prior to final enactment, it would seem 

that the EPA should have been prepared to implement planning of an area

wide nature soon after passage of the Act. 

It would appear incredulous that the EPA chose to assign Section 

208 the lowest priority, and implemented the Act through the provisions 

of Section 303. 76 The first EPA water strategy paper labeled Section 

208 plans a "longterm" objective of "delayed priority" that would focus 

on the 1983 goals. In addition, the scope of Section 208 plans was de

scribed as being "limited to a number of metropolitan areas with criti

cal water quality problems after 1975.,,77 Accordingly, the EPA 

requested only 13 of the 150 million dollars authorized for FY1973 and 

FY 1974, and 100 of the 150 million dollars authorized for Section 208 

76Lieber, Clean Waters. From the Environmental Protection 
Agency's first Water Quality Strategy Paper, p. 122. 

77 Ibid . 
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planning in FY 1975. 78 There are a number of possible considerations 

that appear to have led EPA officials to this course of action. 

William Ruche1shaus, the Administrator of the EPA,strong1y backed 

passage of the Act, but opposed Section 208. 79 In testimony given at 

House Hearings December 13, 1971, he declared: 

"Although we fully endorse the concept of regional 
waste treatment planning, we do not favor the provi
sions of Section 208 for several reasons. Basin-wide, 
regional and metropolitan planning are already re-
quired pursuant to regulations governing waste 
treatment facilities construction grants. Moreover, 
new special purpose authorities should not be created 
without regard to other planning underway or without 
'regard to important functions of other levels of 
government. Furthermore, we strongly oppose 100% 
federal funding of these planning costs. If federal 
financial assistance for such activities is to be 
provided, substantial state and local matching is es
sential. We are also opposed to the provision of 
Section 208(H) which, evidentally would sanction a 
direct role for the U.S. Army Corps of Engineers in 
the planning and operation of regional waste treatment 
management. Such provision would tend to divide 
federa 1 authori ty and act i vi ti es regardi ng 'envi ron
mental protection, which were consolidated under EPA's 
leadership. The Corps should provide assistance to 
EPA and to local and state agencies under EPA criteria 
only upon request. We do not believe a separate au
thori ty for the Corps for thi s purpose is appropri ate. 1180 

In addition, there are a number of pragmatic considerations that must 

have influenced the EPA decision to put Section 208 on the backburner. 

Congress, as stated earlier, believed that clean water could be 

achieved in a decade, thus, the EPA had to administer the Act in the 

most expeditious manner that would achieve this goa). The Council on 

Environmental Quality's 4th Annual Report states, lithe essence of EPA 

78 Ibid ., p. 103. 

79 U.S. Congress, House, Report with Supplemental Views, p. 154. 

80 Ibid . 
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strategy is to focus on problems whose solutions will produce the big

gest payoff in water quality, and for which implementation is feasible 

now. 1181 

This pursuit of the expeditious, led the EPA to question the im

mediate usefulness of Section 208. An EPA sponsored study on regional 

governments concluded that there were no regional governmental struc

tures in existence in the U.S. that could assume all the responsibili

ties of Section 208 without modifications. 82 Also, little was known 

about the extent of water pollution from non-point sources, how to 

empirically test non-point source effects on water quality, and even 

less concerning what type of IIbest management practices ll would be nec-

essary to curb non-point source pollution. 

The control of non-point sources was one of the principal differ

ences between Section 208 and Section 303(e) planning; without adequate 

means to deal effectively with these non-point sources in the near-term, 

the immediate utility of Section 208 planning was diminished. These 

factors, perhaps, prompted the Director of Water Resource planning to 

state in April 1973 that the EPA was, IIlooking seriously at the ability 

of any 208 agency to carry out the intent of the law. 1I83 Furthermore, 

he stated, lithe basic plan made under the provisions of Section 303 is 

the best basis for a state strategy.1I84 

81Lieber, Clean Waters, p. 176. 

82Environmental Protection Agency, Regional Governmental 
Arrangements in Metropolitan Areas, by CO. J. Hein, Joyce M. Keys, G. M. 
Robbins, (GOP, 1974), p. 46. 

83California Water Pollution Control Federation Bulletin, Vol. 9, 
No.4, April 1973, p. 23. 

'84Ibid . 
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Given the administrative and political complexity of Section 208, 

and the lack of precedent for this novel intergovernmental approach, it 

is logical that the EPA should have sought an easier, more familiar ap

proach. As 208 agencies were not yet in existence, there was no or

ganized constituency to pressure the EPA to provide Section 208 funding. 

On the other hand, many states were agitating for a greater role in 

planning. 

The feeling of numerous state officials could be summed up by a 

statement of the Water Pollution Control Federation, 

lithe federal governments dependency on the states and 
the essentiality of state cooperation remains salient 
and requisite to any prevailing federal program. It 
is not realistic or responsible for the Congress or 
their enforcement agency to in effect, give up on the 
states, regardless of their defects which exist, and 
proceed as if it were unimportant or unessential to 
the national program whether or not the states are a 
wi 11 i ng partner in the program. 1185 

. Many states, typically suspicious of regional units, were afraid that 

new areawide waste treatment management agencies would bypass them.86 

The New England Interstate Water Pollution Control Commission testified 

that, 11208 agencies could conceivably nullify all state water pollution 

control abatement programs. 1I87 

At the 45th annual meeting of the Water Pollution Control 

Federation, one week before passage of the Act, EPA officials were made 

aware of state hostility to Section 208. William Dendy, the Executive 

85Water Pollution Control Federation Journal, Vol. 45, No.1, 
January 1973, p. 3. 

86Lieber, Clean Waters, p. 106. 

87U.S. Congress, House, Water Pollution Control Legislation, 1971, 
Hearings before the House Committee on Public Works, 92nd Cong., 1st 
Sess., 1971, p. 598. 
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Director of the California State Water Resources Board, stated, "they 

[the Board members] were not interested in seeing a proliferation of 

Section 208 agencies,1I and that IIthey would not seem necessary. 1188 A 

representative from Texas stated that "Federal authority was not needed 

for planning provided in Section 208, which in any case it [Texas] be

lieves would not work. n89 The National Governor's Conference urged that 

Section 208 be integrated with all the other planning provisions to give 

Governors more responsibility and more closely relate planning to state 

agency functions. 90 

How much pressure the EPA felt from these state protestations is 

Uncertain, but the EPA had to be aware that state cooperation was essen

tial to implementation. It was, if nothing else, logistically simpler 

to fall back on the states as the focus of planning. At the state level 

a bureaucracy was already in place with whom the EPA was familiar and 

had established lines of communication. Personnel at the state level 

were familiar with the planning procedures of Section 303, and those 

mandated by Section 208 were untried. 

The flexibly worded Section 303 thus gave the EPA the opportunity 

to integrate the Act's planning and management provisions through its 

normal political channels, without the delays, complexities, risks, and 

costs of working with new and untried 208 agencies. Congress faci1ita~ 

ted the EPA in their switch from Section 208 to Section 303 as the basic 

planning requirement by placing the key planning provisions in various 

88California Water Pollution Control Federation Bulletin, April 
1973, p. 26. 

'8 9 I bid., P . 1 6 . 

90 U.S. Congress, House, 1971 Hearings, p. 423. 
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sections of the Act rather than under a single planning title. By not 

including a detailed explanation of the relationship between the p1an-

ning requirements, Congress left room for varied interpretation of 

those provisions. 

This enabled Director Ruche1shaus to state, a week before passage 

of the Act, 

lithe thrust of the management concept is for the state 
and federal governments to establish priority basins 
and to set forth targets and milestones for ending 
pollution in these basins. These plans will integrate 
all the pieces from state and federal programs and in
sure that they are achieved in a timely fashion. "91 

In an "executive communication" from Ruche1shaus to the OMB urging 

enactment of the Act, he expressed these ~entiments; 

He added: 

lithe bill continues the existing program and is faith
ful to the intent of the Administration's proposals. 
The bill is not perfect. We can mutually disagree on 
some of its priorities and requirements. But I think 
we can mold it into a 'good bill.' I believe it im
portant that we do so."92 

"there are numerous conditions, limitations and re
quirements, that provide a broad range of control to 
delay or even block spending. Through these adminis
trative mechanisms the phasing of commitments, and 
funding outlays, could be regulated through rigorous 
application of stringent requirements." 93 . 

Two prospects seem to emanate from this attempt by the EPA 

Director to forestall a Presidential veto. To "continue the existing 

program, and be faithful to the intent of the Administration's propos-

a1s," would require first: a continuation of water quality standards, 

91Water Pollution Control Federation Journal, January 1973, p. 1. 
92 U.S. Congress, Senate, Legislative History, p. 157. 

93Ibid . 
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and state controlled basin planning, and; second a spending level sub

stantially lower than that proposed by Congress. 

As Section V illustrates, the President and OMB did provide fewer 

funds for planning than authorized, and would exert pressure to lower 

even further the federal cost of pollution control planning. The regu

lations governing the designation of 208 areas, and grant regulations 

for Section 208, were sufficiently restrictive to raise the possihility 

that the less comprehensive Section 303(e) planning was prefered by 

EPA/OMB officials because it would be less costly to carry out than 

Section 208 planning. 

The analysis to this point has been speculative; the EPA, however, 

provided an official explanation of its rationale in implementing 

Section 208 during House Hearings held in 1975. 94 

In explanation, the EPA testified in 1975 that the, "Implementation 

of Section 208 presented significant timing difficulties. For EPA there 

was development of regulations and guidance for a planning program that 

was entirely different from any previously administered by the agency. 

For local planning agencies, this new thrust in planning called for 

establishing a new planning process, staffing up the agencies, as well 

as development of the plan. All of these activities require time in 

order to be brought together in a cohesive effort. Statutorily, 208 

plans could not have been completed before mid-summer 1975. Given this 

situation and the very limited resources we could devote to the 208 pro

gram, the plans had little hope of impacting the first round of permits 

94U.S. Congress, House, Hearings to Amend the Federal Water 
Pollution Control Act; Hearings before a Subcommittee of the House 
Committee on Public Works and Transportation, 94th Cong., 1st Sess., 
1975, p. 251. 
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or the major portion of initial construction grants. EPA chose to place 

agency emphasis on these programs and employ 208 planning to impact the 

1977-79 round of permits and construction grants. We wholeheartedly 

support the area planning approach for local, state, and federal efforts 

at pollution abatement. EPA's timing for implementation of Section 208 

was based on recognition of the strengths of the program, and the con

straints within which it had to be operated to produce results. Jl95 

This official explanation is superficial and misleading. Timing 

difficulty is cited as the major factor in their decision to delay 

utilization of Section 208. However, the EPA deadline for submission 

of 303(e) plans was July 1, 1975, just one month less than the statutory 

deadline for 208 Plans. 96 Further, at a March, 1973, Water Pollution 

Control Federation Workshop, a number of states indicated that they did 

not believe they could meet this deadline. 97 It is doubtful that under

manned and underfunded state planning agencies could have completed the 

required water quality analyses for all the waters of the state, more 

rapidly than fully funded areawide agencies. The EPA's second conten

tion, that they lacked the resources to implement Section 208, has 

merit. The EPA budget was not increased in a manner commensurate with 

their increased responsibilities. Just the same, Congress had clearly 

indicated that if manpower or resources were lacking, Section 303 should 

be waylaid rather than Section 208. The reason for the EPA's decision 

more likely lies in the factors posited earlier. 

95Ibid . 

96Lieber, Clean Waters, p. 105. 

97 Ibid., p. 103. 
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Section 208 offered the possibility of a role for the Corps of 

Engineers in pollution control planning, and the EPA was rightfully 

concerned with this, as a possible usurption of their powers in the 

environmental protection field. 

With a fiscally conservative, highly budget conscious, Chief 

Executive and OMB, 100% grants for anything were anathma. 

The EPA didn't know what kind of local political squabbles it might 

become embroiled in when trying to establish and work with 208 agencies. 

Additionally, the EPA had little faith in the ability of any regional 

organization to carry out the mandates of Section 208. 

When Director Ruchelshaus commented that new special purpose au

thorities should not be created without regard to planning underway, or 

without regard to important functions of other levels of government, he 

was obviously refering to the local, and more importantly to the State 

role in planning. State cooperation was vital to pollution control ef

forts. The states, while silent, for the most part, on the role of 

Section 208 throughout the hearing process, were quite vociferous about 

the denigration of their overall role in water pollution control and the' 

federal assumption of those powers. As pointed out earlier, when state 

water pollution 'control officials finally realized the ramifications of 

Section 208, they opposed its utilization. By resorting to the use of 

303(e) planning, the states in effect were given back a measure of con

trol and authority. 

The coalesence of these factors dovetailed with Director 

Ruchelshaus' stated preference for a water quality standards approach, 

and the familiar basin planning methodology of the states which sup

ported that approach. 
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This would seem to be a more realistic explanation of why the EPA 

chose to implement the Act through the provisions of Section 303(e). 

The following section explores how they provided for planning dur

ing initial implementation of the Act. 



SECTION V Implementation by EPA Directive 
Rather than Congressional Dictate 

The EPA so completely reversed Congressional intent that in early 

1973, the Counsel to the Senate Air and Water Pollution Subcommittee 

declared: 

lias it stands the Amendments may as well not have 
been enacted. It appears that for the first time, 
EPA is now implementing the 1965 Act as it was 
intended in 1965, not the effluent control program 
under the 1972 Amendments. "98 

The EPA's first Water Quality Strategy paper perhaps sparked this 

criticism. The strategy paper listed four objectives, in the order to 

be obtained: 1) Establishing or revising water quality standards; 

2) Preparation of Section 303(e) basin plans; 3) Establishing Section 

201 municipal sewage treatment facilities planning; and 4) Section 208 

p1anning .. 99 

These objectives were to be accomplisHed through a two-phase 

strategy. Phase I emphasizing the institution of existing, proven con

trols, with Phase II directed toward the more difficult and persistent 

problems. 100 Phase I would complete basin planning so that effluent· 

limits could be set for point source dischargers to meet existing water 

98 Ibid ., p. 274. 

99The term basin planning, as used in this paper, refers to state 
planning efforts for intrastate basins and should not be confused with 
Level B basin planning under the 1965 Water Resources Planning Act. See 
note 50. 

100U.S. Congress, House, Federal Water Pollution Control Act 
Amendments of 1972, Interim Staff Report of the Subcommittee on 
Investigations and Review, of the House Committee on Public Works and 
Transportation, 94th Cong., 1st Sess., 1975, p. 197. 
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quality standards. At the same time the Section 201 program would pro

vide funds for the construction of sewage treatment facilities as rapid

ly as possible. During Phase II, more stringent Water Quality standards 

would be established, which would necessitate more restrictive effluent 

limitations to meet the 1983 goal of the Act. Non-point sources would 

also be addressed during this period to help achieve the 1983 goal of 

"fishab1e," I swimmab1e" water. 101 In keeping with this philosophy, the 

EPA's second Water Quality Strategy Paper maintained essentially the 

same priorities, with Section 208 1ast. 102 

It is no wonder then, that the first regulations governing the 

designation of 208 agencies were nine months late in issuance,103 and 

relieved the states from performing many Section 208 functions, includ

ing: an analysis of treatment needs over the next 20-year period, 

establishing a regulatory program and regulatory agencies, identifying 

procedures to control non-point sources, and the requirement to estab

lish a plan that would consider the economic, social, and environmental 

impacts of controlling point and non-point sources. 104 The states were 

also permitted to substitute Section 303(e) for Section 208 planning in 

101Environmenta1 Protection Agency, Guidelines for State and 
Areawide Water Quality Management Program Development, (GPO, 1976), 
p. 1-2. 

102Lieber, Clean Waters, from the Environmental Protection Agency's 
second Water Quality Strategy Paper, p. 271. 

10340 CFR 126 (1973). 

10440 CFR 126(2)(d) (1973). 
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non-designated areas,105 and were subsequently denied funds to accom

plish Section 208 planning. 106 

Thus, for all intents and purposes, the EPA Water Quality Strategy 

Papers, rather than the Act in its entirety, became the key decision 

making documents. By stressing Section 303(e) basin planning and rele

gating Section 208 planning to areas where water quality problems were 

of such severity that they could not be solved through the application 

of statutory base level effluent limitations, the EPA mislead the states 

on the role of Section 208. 107 

The states, as noted earlier, were uncomfortable with the idea of 

regional planning through regional agencies and following the EPA's 

lead, stressed the importance of basin planning by state level person

nel. They were inclined to want to extend basin plans to sufficient 

detail to allow for facilities planning, in which case, there would be 

no need for locally-controlled areawide planning. 108 

This position was. exemplified by representatives of state organiza

tions during the 1974 House Hearings on implementation of the Act. 109 

10540 CFR 126.2(a) (1973). 

106Each program grant to a state provided funds for planning. 
Technically, these funds could be used for Section 208 planning. How
ever, Section 303(e) plans were required, whereas the EPA presented 
Section 208 planning as optional. Therefore, these scarce federal dol
lars were used for the mandatory and less expensive 303(e) planning in 
most cases. 

10739 FR 93 (Introduction) (1974). 

108National Commission on Water Quality, The Water Pollution 
Control Act of 1972, Institutional Assessment; Plannin , by Harold F. 
Wise Consultants, National Technical Information Service, Report No. 
NCWQ/75-10), p. 8. 

109U.S. Congress, House, Implementation of the Federal Water 
Pollution Control Act, Hearings before a Subcommittee of the House 
Committee on Public Works, 93rd Cong., 1st Sess., 1974. p. 126. 
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The comments of the states who gave testimony regarding 208 planning 

indicated that the plans should be done by the state water pollution 

control agency, coordinated through that agency, or abolished. 110 

State Pollution Control officials were hard pressed at this time 

to meet all the new demands of the Act, and the new EPA regulations. 

With the level of Federal funding for the state programs well below the 

authorized levels, the states could not staff their agencies sufficient

ly to do the extensive planning called for in Section 208. 111 In 1974, 

the ,EPA requested only 50 million of an authorized 75 million dollars 

for state program grants, and with three quarters of the fiscal year 

completed, only 4.3 million dollars had actually been paid out to the 

states. 112 

This problem would have become still more serious had an OMB 

directive obtained. The directive stated: IIFederal grants to state 

and local pollution control agencies are to be phased out starting 

in FY 1976. Your agency is expected to announce this decision not later 

than June 30, 1974. 11113 The directive, had it been followed, would have 

110Ibid • The Association of States and Interstate Water Pollution 
Control Administrators testified that to assure compatibility with the 
state agencies programs and objectives, such [208] planning should be 
coordinated through that agency and the states should have the option 
of doing all 208 planning, p. 404. Dr. Walter Lyons, of the 
Pennsylvania Board of Water Quality Management reiterated the same, 
p. 131. A delegation of New England states originally requested the 
same, however, they submitted a request to change their, testimony as 
follows, "Section 208 has not been implemented. Since EPA has forced 
utilization of Section 201 and Section 303(e) to accomplish required 
planning, Section 208 should be repealed. Any belated effort to imple
ment Section 208 will result in duplication, confusion, and additional 
delays in pollution abatement," p. 127. 

lllU.S. Congress, House, Interim Staff Report, p. 2. 

l12U.S. Congress, House, Implementation Hearings, p. 128. 

113U•S. Congress, House, Hearings on Implementation, p. 718. 
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severely diminished state level planning efforts; it may have proved 

fatal to any future attempts to broaden the use of 208 planning. 

In 1974, 30 states had not designated any 208 areas, as a conse

quence, 95% of the Nation's waters were not subject to 208 p1anning. 114 

Considering this 1ack- of utilization of 208 planning when full funding 

was available, it is reasonable to assume that even fewer designations 

would have occ~rred at a reduced level of funding. 
/ 

The EPA, however, was preparing to develop Phase II mechanisms for 

dealing with less easily controlled forms of pollution in FY's 1975 and 

1976, as indicated in the EPA's FY 1976 Water Quality Strategy paper. 

It states: 

"As the abatement of point sources is achieved, the 
scope and nature of non-point pollution will become 
increasingly obvious. During Phase II, non-point 
source control will become a major program emphasis. 
Preparation for this will occur in Phase I during 
FY 75-76. States and areawide agencies are expected 
to develop non.-point source control strategies in 
1976-77."115 

This policy was given credence by the EPA's first National Water 

Quality inventory which found: 

"significant improvements have been made in terms of 
organic waste loads, coliform bacteria, and other 
pollutants most readily controlled by point sources. 
However, measured levels of nutrients, trace metals, 
and other pollutants associated with land runoff had 
increased."116 

114Michael B. Phillips, "Developments in Water Quality and Land 
Use Planning: Problems in the Application of the Federal Water 
Pollution Control Act Amendments of 1972," Urban Law Annual, 1975, 
p. 85. 

115Env1ronmental Protection Agency, Water Quality Strategy Paper, 
1975, (GPO, 1975), p. 21. 

116Counci1 on Environmental Quality, Sixth Annual Report, (GPO, 
1975 ), p • 362. 
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Additionally, the National Commission on Water Quality studies on the 

relationship of point sources versus non-point sources as a cause of 

pollution tend to bear this out. One such study of the Delaware River 

Estuary found that 40-80% of the biological oxygen demand, and similar 

amounts of chemical oxygen demand, were attributable to pollutants 

generated by sources other than treatment plants. It was also found 

that more toxic materials entered the waters from urban runoff than 

from industrial sources. 117 They concluded, therefore, 

"that the regulation of point source discharges 
alone would not improve water quality sufficiently 
to meet the water quality goals of the Act. 
Consequently, moving from the 1977 to 1983 ef
fluent standards [might] not noticeably improve 
water quality because of the small amount of 
pollution removed from regulated point sources 
compared with pollution loading from natural 
sources, unregulated agricultural activities, 
urban stormwater runoff and other non-point 
sources." 11 8 

The necessity of quantifying, and developing management strategies 

for the abatement of non-point source pollution was apparent. Although 

the EPA was publicly on record stating their appreciation for, and inten

tion to utilize, Section 208 areawide planning, they had shown little 

actual commitment to its full utilization. 

In response to exortations by Senator Muskie to fully employ 208 

planning, EPA Director Train replied in November 1974, "We do not ex

pect or require that such planning be carried out in areas lacking 

117Westman, Problems in Implementing u.S. Water Quality Goals, 
p. 198. 

118Counci1 on Environmental Quality, Seventh Annual Report, (GPO, 
1976), p. 24. 
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substantial water quality problems, either existing, or discernable in 

the near term future. 11119 

The EPA, may have chosen to address non-point source pollution 

through their previously stated requirement to expand 303(e) planning 

duri ng Phase I I, to i ncl ude a non-poi nt source assess'ment, rather than 

instituting 208 planning. The question is mute, however, because the 

EPA was for-eedby court decision to promulgate regulations that would 

require full 1mplementation of Section 208. 

In October of 1974, the Natural Resource Defense Council (NRDC) 

filed a suit against Director Train for failure to implement Section 

208. The resolution of this suit caused the EPA to comply with the 

statutory dictate of the Act regarding Section 208. The NRDC sought 

the implementation of 208 planning in non-designated areas, and full 

funding for the states to accomplish this pla~ning. The position taken 

in the NRDC suit was upheld in July, 1975. 120 

The court directed the EPA to take prompt action on Section 208. 

The judge found that: 

lithe Act incorporated various programs involving 
somewhat different planning approaches and it did 
not fully explain the precise manner in which they 

119Water Pollution Control Federation Journal, Vol. 48, No.8, 
August 1975, p. 2016. July 11, 1974 Muskie wrote to EPA Administrator 
Train, "S.208 should not be confined to urban and industrial areas •.. 
all areas of every state must come within 208 regions and should have 
been established." Train replied Nov. 1, 1974; "We do not expect or re
quire that such planning be carried out in areas lacking substantial 
water quality problems, either existing, or discernible in the near term 
future. II On Dec. 12, of that year, Muskie again wrote to Train, call-
ing for regulations to implement all 208 requirements in all non
designated areas and revision of existing regulations to require long 
range planning. 

120U. S. District Court for District of Columbia, NRDC vs. Train, 
396 F Supp. 1386 (1975). 
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should be reconciled. But it is clear that the 
Congress did not see these programs as being 
mutually exclusive nor inherently in conflict. 
Instead, the assumption was that these activities, 
working together, would result in a comprehensive 
solution to the problem of controlling pollution 
and assuring water quality nationwide ...• This 
is not partial guidance of the states, it is an 
impermissable mis-construction of the Act which 
must be cured swiftly so that the states can 
understand and fulfill their total planning re
sponsibilities."12l 

Acc9rdingly, Section 208 planning was prescribed for all non

designated areas prior to November 1, 1976. The EPA was also ,directed 

to provide full funding for this planning. In response to this court 

order, the EPA brought forth new regulations that would meet the court 

mandate. 122 

While the EPA had tentatively scheduled the implementation of 

Section 208; their previously circumscribed utilization of Section 208, 

state resistence, and OMB's proposed cut in planning funds, may have 

led the EPA to limit its scope and application. Congressional pressure 

to implement 208 planning, with the exception of Senator Muskie, was 

inconsequential. The decision in the NRDC suit was clearly the determi

nate factor leading to full implementation of Section 208. The follow

ing section looks at how the EPA complied with the court's order. 

121National Commission on Water Quality, Institutional Assessment, 
p. 6. 

l2211these regulations are issued in response to an Order of the 
District Court for the District of Columbia .•. 11 Federal Register Vol. 
40, No. 230, November 28, 1975, p. 55322. 



SECTION VI State Water Quality Management Plans 
Fulfill Congressional Intent 
as a Result of Court Order 

The regulations promulgated by the EPA in response to the NRDC 

decision, 40 CFR 130 and 131, provided for a consolidation of the re

quirements of Section 208 for areawide agencies, and Section 303(e) and 

Section 208 for state planning agencies. 123 This consolidation estab

lished a single statewide planning process, the state water quality 

management plan (state WQM plan), that fulfills all applicable require

ments for water quality planning and ·implementation under the Act. 124 

The regulations do not revoke the provisions of Section 303(e) regarding 

the state continuing planning process, but rather, add the Section 208 

requirements in addition to the Section 303(e) requirements. These 

regulations require that the states assume responsibility for the prep

aration of water quality management plans for the entire state--directly 

in non-designated areas, and indirectly in designated areas through co

ordination with areawide agencies. 

The state WQM plan will provide a basis for implementation of ap

plicable point, and non-point, source controls for the entire geographic 

area of each state. In addition, the plan will provide the strategic 

guidance for preparing the annual state program plan required by Section 

106 of the Act. 125 The state WQM plan therefore seeks to ensure effec

tive coordination of all planning efforts. 

12340 CFR 130.1(b). 

12440 CFR 130 (Introduction). 

12540 CFR l30.1(c). 
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The state WQM plan must, at a minimum, contain: water quality as-

sessments, including non-point source assessment, stream segment 

classification, inventories and projections of discharges for a 20-year 

period, revision of water quality standards, total daily maximum loads, 

and waste load a11ocations. 126 This first set of requirements pertains 

to water quality analysis. A second set of requirements confronts im

plementation and planning responsibilities. These include: a water 

quality implementation plan, municipal and industrial treatment works 

program, an urban stormwater runoff management program, residual waste 

management plan, target abatement dates, a regulatory program, and 

designation of management agencies and institutional arrangements to 

supervise and finance plan imp1ementation. 127 The first set of ele

ments provides technical direction for the state WQM plan in the form 

of water quality goals and evaluation of permissible levels of pollutant 

loading in receiving waters, while the second set of elements involves a 

determination of particular abatement measures, regulatory controls, and 

financial management arrangements to meet the water quality goals. 128 

As the two elements are logically interrelated the state may allow 

designated areawid~ planning agencies to carry out the latter elements 

and provide much of the analysis needed by the states to finalize the 

first set of e1ements. 129 The exact division of labor must be included 

l26Environmental Protection Agency, Guidelines for State and 
Areawide, p. 2-14 and 2-15. 

127 Ibid . 

128Ibid ., p. 2-15. 

12940 CFR 130.10(c) and 40 CFR 130.14(a). 



52 

in a state/EPA agreement required by the state continuing planning 

process. 130 

All states previously had an EPA approved continuing planning 

process. The new regulations, however, necessitated revisions to re-

flect the expanded planning requirements, and additional responsibili

ties, for either the states or designated agencies. 

The regulations allow the states to undertake less extensive 

planning in non-designated areas if the state certifies that no water 

quality problems exist, or are expected to occur in an area over the 

next 20 years.13l The level of detail required, and the timing of the 

development of these plans for non-designated areas are also included 

in the state/EPA agreement. 

While a state agency is charged with the duty of planning for the 

non-designated 'areas , local governments do have an influential role in 

the planning process for these areas. 132 The regulations require the 

establishment of a policy advisory committee for non-designated areas. 

Representatives from local governments must constitute a majority of the 

membership.133 The committee will advise the state agency charged with 

the responsibility for planning in non-designated areas on broad policy 

matters including fiscal, economic, and social impacts. The state may 

13040 eFR 130.1l(a). 

l31Environmental Protection Agency, Guidelines for State and 
Areawide, p. 3-3. 

13240 eFR 130.16(c). 

133Ib1d • 
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also delegate certain planning functions directly to local governmental 

units. 134 

The regulations also provide for increased state control over the 

designated area planning process. Designated agencies in existence 

prior to July 1, 1975, continue to use prior guidelines, and established 

work p1ans. 135 However, state review and comment is now required on any 

substantive changes in the work plan, interim progress reports, and pre

adoption review plans, to minimize any conflicts that may arise when the 

designated area agencies submit their final management p1ans. 136 A de

scription of the state's management program to oversee the planning 

process in designated areas, including the monitoring of progress and 

the ,timely accomplishment of key milestones specified in the 208 agen

cies work plan, must be included in a state's WQM ,plan. 137 Some of' 

these requirements are not new, but have taken on a greater signifi-

cance. 

Where a designated areawide planning agency fails to achieve the 

requirements of Section 208, ~he state planning agency is now responsi

ble for assuring that such requirements are fulfilled. 138 The regional 

EPA Administrator may elect not to approve grants for any municipal 

sewage treatment works where a plan is inco~plete or disapproved. 139 

13440 CFR 130.14(a). 

l35Environmental Protection Agency, Guidelines for State and 
Areawide, p. 1-1. 

13640 CFR 35.232. 

13740 CFR l30.10(b)(8). 

13840 CFR 130.31(c). 

13940 CFR 130.33(a}. 
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The regional administrator, in addition, may withhold up to 10 percent 

of a grant award for noncompliance with a program objective. 140 Pre

sumably, this could be applied to state grants under 40 CFR l30.l2(b), 

which requires the states to assure that each element of the state WQM 

plan is achieved. 

These regulations, promulgated by the EPA in response to the NRDC 

suit, have brought the Federal, state, and local/regional participants 

in the Section 208 planning process substantially in line with 

Congressional intent. All areas of each state are now subject to 

Section 208 planning. Section 208 planning is finally the seminal ef

fort from which the controlling state WQM plan emenates, providing co

ordination for the action invoking elements in the Act. Nonetheless, 

making provision either statutorily, or administratively, will not 

assure that those requirements will be completed. 

The Regional EPA administrator has the ultimate responsibility to 

review state WQM plans, and designated area plans, and require whatever 

changes may be necessary to ensure adequate completion of all the re

quirements of Section 208. 

The Federal role in 208 planning has been to assure that solutions 

are developed, rather than attempting to use Federal authority to dic

tate specific solutions. The regulations provide the flexibility to 

allow and, indeed, encourage state and local governments to work out the 

institutional, financial, planning, and management arrangements most 

appropriate to meet existing and projected water quality management 

needs for any given area~ 

14040 CFR 35.218.6. 
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Due to the late start in Section 208 planning, the first agencies 

to receive grants are just now commencing the final plan approval 

process. Accordingly, the degree to which these plans will comply with 

the Congressionally mandated requirements of Section 208 is impossible 

to assess at this point in time. 

One area which has been dealt with sparingly throughout this paper 

concerns a Congressional intent that was not fully expounded upon by 

Congress prior to, at the time of passage, or since; land use planning. 

The area of land use planning is, however, the area in which Section 

208 plans and state WQM plans now hold the most potential for deviation 

from Congressional intent. 



SECTION VI I Did Congress Pass a Land Use Act 
When It Included Section 208? 

Throughout the legislative history of the Act; House and Senate 

hearings and committee reports, conference committee reports, supple

mentary statements to accompany bills, and Administrative comments or 

correspondence, the words "land use ll are used only twice. The Senate 

supplementary statements to accompany S.2770 contain the following 

passage: 

The principal cause of inefficiency and poor 
performance in the management of waste in 
metropolitan regions is the incoherent and un
coordinated planning and management that prevails. 
Adjacent communities and industries are under no 
mandate to coordinate land use or water quality 
planriing activities •.• Such diffuse and diver
gent programs not only intensify pollution prob
lems but they prevent the use of economies of 
scale, efficiencies of treatment methods, and 
most importantly, coherent, integrated and compre
hensive land use management. 141 

This passage does not call for comprehensive land use management, it 

merely declares that such planning is impeded by uncoordinated metro

politan planning and management. 

Senator Cooper, during Senate debate on S.2770, makes the only ad

ditional comment on land use planning when he stated that regional 

planning for waste disposal would require, in most cases, local zoning 

and land use controls. 142 

This lack of comment on an issue as controversial as land use p1an-

ning is surprising, especially in light of the fact that for agriculture, 

141U.S. Congress, Senate, Legislative History, p. 161. 

l42 Ibid., p. 1305. 
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silviculture, construction, and mine-related sources of non-point pol

lution, land use requirements were mentioned as a possible method of 

control in both the Senate and House bi11s. 143 

John Eastman of the Senate Air and Water Pollution Subcommittee has 

explained that at the time the bills were being considered, land use 

controls had a favorable image. They were seen as a logical outgrowth 

of the environmental/ecological movement which sought to relate man's 

activities to the land, air, and water as a who1istic, comprehensive 

system. 144 The Senate subcommittee discussed frankly and openly the 

land use provisions of Section 208 and fully intended that land use 

controls not only would serve to help curb non-point source pollution, 

but would also aid in point source control. The latter is demonstrated 

in provision (2)(c)(ii) of Section 208 which establishes a program to 

"regu1ate the location, modification, and construction of any facili

ties within such [208] area which may result in any discharge in such 

area. II 

The exact intent of Congress by including the regulation of the 

location of any discharging facilities is obscured by the lack of 

legislative. history. Apparently the intent of this section was not 

fully understood by some Congressman at the time of passage of the Act. 

Senator Mathis, of Maryland, asked during Senate debate if a discharge 

permit would be sufficient to regulate the location and construction of 

discharging faci1ities. 145 Evidently he interpreted this passage to 

143See Appendices A and B. 

144tnterview with John Eastman, Senate Subcommittee on Air and 
Water Pollution staff, 13 June 1977. 

145U.S~ Congress, Senate, Legislative History, p. 1390. 
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mean the construction and location of the facilities that would convey 

the actual discharge from existing industries:and treatment plants. 

Senator Muskie replied that, "Section 208 anticipates controls over the 

location of facilities to comply with an overall plan for protection of 

the Nation's waters--208 is prevention, not control oriented. 146 This 

exchange provides the only further il1ucidation on this subject. It is 

apparent that Senator Muskie was referring to the location of new dis

chargers. 147 

Whatever the Congressional intent, the EPA has published regula

tions that go well beyond the statutory provisions of the Act. However, 

recognizing the hostility that has developed since passage of the Act 

towards land use planning, the EPA has injected a degree of flexibility 

regarding the manner in which the regulations may be fulfilled. 

The director of the Water Resource division of EPA has stated; 

IIwhile 208 is not a land use program, it does have 
definite relationships to land use. Water quality 
is affected, often significantly, by land use d~
cisions. As a result, land use issues can be ex
pected to receive attention in the plan. Section 
208 will undoubtedly provide impetus to existing 
public and private efforts to ensure that actions 
reflect long-term public needs and desires. How
ever, there are many public goals that enter into 
decisions on resource usage, and water quality 
should be only one of these goals •.• Section 208 
provides a comprehensive means for relating water 
quality impacts to decisions made about the nature 
of urban and rural development."148 

However, he adds, "with the limited time and resources available, 

it is important that each agency focus on those elements for which it 

146Ibid ., pp. 1390-1391. 

147Jungman, Areawide Planning, p. 1056. 

l48Mark Pisano, "208: A Process for Hater Quality Management," 
Environmental Comment. January 1976. 
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can realistically obtain implementation in the near term." 149 This 

theme of plan imp1ementability is contained throughout Section 208 regu

lations and guidelines, stressing also the need for compatability with 

existing planning efforts to achieve imp1ementation. 150 

The planning procedure enumerated by EPA for relating water 

quality to land use development provides for ample growth by allowing 

the construction of treatment facilities with excess capacity.151 How-

ever, the management plan must contain provisions that will prevent the 

lowering of existing water quality. This planning is conducted in a 

progressional fashion including the following steps: 

1. Inventory of existing municipal, industrial, and non-point 

sources of pollution, and amounts contributed by each; 

2. Categorization of existing land use in such a way as to be able 

to assign pollutant loadings for each category; 

149Ibid . 

150The first work plan handbook for areawide planning, May 1974, 
stated: "The aim of the planning process is to formulate an areawide 
waste treatment plan that can be implemented," p. 1. Draft guidelines 
in February 1975 added, "primary reliance will be placed on utilizing 
existing land use plans and controls," p. 4-2. It states further, 
"This guideline sets forth the following criteria for evaluating ade
quacy of the management provisions of a 208 plan: Implementation 
feasibility and reliability, and public acceptance," p. 1-4. The 
November 1976 Guidelines for State and Areawide Water Quality Management 
Program Development follows this pattern with respect to land use plan
ning considerations. It states, "Since land use controls and practices 
are used to achieve a variety of objectives, the following factors 
should be considered when conducting the analysis: A. Implementation 
capability. Careful consideration should be given to the feasibility 
of land use controls and their relationship to existing and proposed 
institutional and financial arrangements. B. Consistency with other 
programs. To the extent practical, the land use controls should be 
consistent with other programs, policies, and plans, such as those re
lated to transportation, water supply, capital improvements, and air 
quality. C. Public acceptance. Since controls that are unacceptable to 
the public are unlikely to be implemented, it is essential that serious 
tonsideration be given to the public's viewpoint," p. 6-5. 

15140 CFR 131.11(b)(3). 
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3. Demographic and economic projections in five-year increments 

covering the next 20 years. Particular emphasis is placed on assessing 

the effects of local growth policies, the state WQM plan, plans for 

maintenance of air quality, transportation plans, water supply avail

ability, and state and local public investment plans on historic growth 

trends; 

4. Projection of land use patterns. Using the land use categories 

developed, and the projected demographic and economic projections, 

future land use changes are projected; 

5. Waste load projections. Waste load projections are made for 

the projected land use categories, and projected municipal and indus

trial discharges; and, 

6. Estimate of maximum allowable waste load. No water segment may 

be lowered in quality. Therefore, the allotments made must be consis

tent with achievement of existing water quality standards, or more 

stringent standards, if they are required to meet the 1983 goal of 

fishable, swimmable water. 

Based on these projections, land use controls may have to be im

posed to prevent the overloading of some water segments. When the 

imposition of land use controls are required, the regulatory plan must 

state what controls will be applied, and the agency (in most cases a 

general purpose government) who will impose that control. 152 

Land use controls, or growth restrictions, may still be avoided 

even if projected water loads exceed existing or projected water quality 

152Environmental Protection Agency, Guidelines for State and 
Areawide, p. 3~63. 
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standards. 153 The guidelines for State and areawide water quality man

agement suggest six methods: 1) Designing waste10ad allocations to 

accommodate new sources via reduction in current source loadings; 

2) Restricting any new discharge of pollutants from new and existing 

sources; 3) Restricting any increase in pollutants currently discharged 

from existing sources; 4) Adoption of a no mixing zone policy, thus re

quiring safe concentrations in discharges; 5) Requiring land disposal 

for new sources; and, 6) Requiring new non-point source activities to 

demonstrate no permanent or continual adverse impact on water quali

ty.154 The EPA has therefore allowed for a multiplicity of means to 

relate the changing character of an area to water quality concerns. 

Will these regulations meet the Congressional intent behind the 

statutory dictate to "regulate the location" of any facilities? Senator 

Muskie's previously quoted statement is the only yardstick provided; 

"Section 208 anticipates controls over the location of facilities to 

comply with an overall plan for protection of the Nation's Waters.1I 

By this standard, even though state and areawide agencies have ample 

opportunity to circumvent the application of land use controls, they 

must present a feasible, workable, alternative that will accomplish the 

same end, protection of the Nation's waters. Where circumstances dic-

tate, existing or newly created legislative authorities may be called 

upon to assume the status of management agencies under Section 208 to 

impose land use controls. Congressional intent appears to be satisfied. 

153Ibid . 

l54Ibid ., p. 5-15. 



SECTION VIII Summary and Conclusions 

Summary 

The environmental movement of the late 1960's and early 1970's 

propelled air and water pollution into the forefront of public concern. 

The Nixon Administration and the U.S. Congress both realized the need 

for swift, far-reaching legislation. Bills were proposed by the 

Administration and Congress._ Subsequent hearings revealed a need for 

an entirely new approach to water pollution control. 

One of the most apparent changes included in the resultant legisla

tion involved the level of government responsible for water pollution 

planning. The focus of planning efforts would be intrastate regional 

planning rather than the traditional state level planning. 

The EPA, however, chose to ignore Congressional intent, and con

tinued water quality planning through the traditional state agencies. 

A number of reasons influenced this decision. The principal concern 

seems to have been the allocation of scarce manpower and resources to 

accomplish the myriad new demands, directives, and deadlines contained 

in the Act. Those actions which would produce the greatest reduction 

in pollution in the least amount of time were given priority. On this 

account, the EPA ranked comprehensive areawide planning as its lowest 

priority, in direct contravention of Congressional intent. Overlaid 

on, and interwoven in, the EPA's decision were a number of additional 

factors. 

The states opposed the denigration of their planning powers, and 

the creation of regional planning agencies. The cooperation of the 
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states was essential to the effective and timely implementation of the 

Act. The EPA had well established relations with state planning agen

cies, and were familiar with the state planning process. Whereas 

regional agencies would have to be created, and a type of planning was 

contemplated, for which there existed no precedent. Furthermore, com

prehensive planning would be more expensive, and the 100% planning 

grants authorized for the regional agencies were perhaps an easy target 

for White House and OMB budget cutters. In addition, the Director of 

the EPA, William Ruchelshaus, preferred the water quality standards ap

proach, and the state planning provision would provide the requisite 

information for that system more rapidly. 

Congress throughout oversight, budget, and amendment hearings held 

subsequent to passage of the Act, concerned itself with the faltering 

construction grant program, to the virtual exclusion of planning con

siderations. Senator Muskie, however, pressed for immediate and full 

utilization of Section 208. Late in 1974 the Natural Resources Defense 

Council joined in this effort by filing suit against the new EPA 

Administrator, Russel Train, for failure to comply with the mandate of 

the Act regarding Section 208. 

The court ruled in favor of the NRDC and required the EPA to pro

mulgate regulations that would provide for Section 208 planning for the 

entire geographic area of each state, and provide the states with fund

ing to do this planning. The regulations and guidelines published by 

the EPA to comply with the court's decision, belatedly, brought the na

tional planning effort substantially into line with the original 

Congressional intent. 
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Finally, the intent of the land use considerations contained in 

Section 208 was addressed. The paucity of comment on potential land use 

considerations prior to passage of the Act makes that judgment somewhat 

tenuous. It appears that Congress intended land uses, and their affects 

on water quality, be taken into account in the planning process, and 

adequate controls instituted to ensure achievement of the goals of the 

Act. Compliance with this Congressional intent rests upon the eventual 

determinations made by the regional EPA Administrators of the "adequacy 

of control II contained in completed areawide plans. 

Conclusion 

This paper has shown the Congress responding to a public concern 

for a cleaner environment by passing legislation designed to address 

water pollution. The approach contained in this legislation incorpor

ated provisions that were radical depart~res from past practices. To 

help alleviate any possible confusion in the mind of the public and the 

agencies involved in implementation of the Act, Congress provided full 

documentation of their deliberations, including an uncustomary legisla-

tive history. 

The manner in which the EPA implemented Section 208 of the Act·was 
41 

based, however, on executive level policy st~tements which were not 

supported by either the legislative intent nor the statutory language 

of the Act. 

Several factors were involved in this breach: 1. The proclivity 

of the Nixon administration to disregard Congressional intent, especial

ly in budgetary matters; 2. Resistance to the legislated course of 

action by state and federal water pollution co·ntrol bureaucracies, and 
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the politically appointed top officials of the EPA; 3. Congressional 

failure to adequately oversee the implementatinn of the Act, and; 4. An 

initial lack of general public or special interest pressure to adhere 

to the legislated course of action. The first two factors coalesed to 

provide the impetus, and sanction, for the EPA's actions. The Nixon 

administration provided an environment in which opposition to legisla

tive action was c-ommonplace. Surely Director Ruchelshaus had 

Presidential support in his actions or the divergence from Congressional 

intent could not have occurred. Nonetheless, personal convictions, even 

of the highest executive branch officials, and no matter how well sup

ported by affected bureaucracies, is not a legitimate substitute for 

legislative dictate. 

Congress had it within its power to rectify the EPA's course of 

action through oversight hearings, budget hearings, and direct exorta

tion. In a general sense, Congress was pre-occupied with other issues; 

the Vietnam war, and a perceived loss of power vis-a-vis the executive 

branch, among others. More specifically, those Congressmen who served 

on committees dealing with water pollution had directed their attention 

to the Presidential impoundment of sewage treatment plant construction 

funds, and the resultant slow down in construction efforts. This 

Congressional failure to insure that implementation was based on the 

law and legislative history, rather than expediency or personal execu

tive' branch predisposition, meant the only avenue of possible redress 

was the court system. 

The court's decision in NRDC vs. Train found that what was con

sidered administrative discretion by the executive branch was more 
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correctly viewed as an impermissible misconstruction of the intent be

hind Section 208. 

Perhaps, then, the most salient point exposed in this paper is that 

executive policy must follow logically from enabling legislation. In 

this particular case a number of extraordinary factors coalesed to per

mit an exception to this precept of American government, which was 

finally rectified through the court system. 
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APPENDIX A 

Pu hlie Law 92-500 
92nd Congress, S. 2770 

October 18, 1972 

AN ACT To amend the Federal Water Pollution Control Act 

Be it enacted by the Senate and IIOl(8e of Representa
tives of the United States of America in Oongress (UJ

aembled, That this .Act may be cited as the "Federal 'Vater 
Pollution Control Act Amenrlments of 1972". 

SEC. 2. The Federal 1Vater Pollution Control Act is 
amended to read as follows: 
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"( C) directly or by contract, to design and con

struct new works, and to operate and maintain new 
and existing works as required by any plan developed 
pursua~t to subsection (b) of this section' 

"(D) to accept and utilize grants, or other funds 
from any source, for waste treatment management 
purp'0ses; . . 

" (E) to raise revenues, including the assessment 
of waste treatment charges' 

"(F) . '. " to mour s~o~t- and long-!enn Indebtedness; 
(G) to assure In ImplementatIOn of an areawide 

,!a.ste ~reatment m.anagement plan that each par
tICIpating communIty pays its proportionate share 
of treatment costs; 
"(~) t? refuse to. r~~eive any \vastes from any 

munICIpalIty or subdIVISIon thereof which does not 
comply with any provisions of an' approved plan 
under this section applicable to such area; and 

" "(I) to accept for treatment industrial wastes. 
( d) After a waste treatment management agency 

ha':Ing the authority required ,by subsection (c) has been 
deSIgnated under such subsection for an area and a plan 
for such area has been approved under subsection (b) of 
this section, the Administrator shall not make any grant 
for construction of a {>ublic1y owned treatment works 
unqer section 201 (g) (1) within such area except to such 
desIgnated agency and for works in conformity with such 
plan. 
. "( e ) No perm~t under section 402 of this Act shall be 
Issued for any pOInt source w~ich is in conflict with a plan 
appro\-ed pursuant to subsectIon (b) of this section. 

"(f) (1) ';fheAdminist.rator shall make grants to anv 
agency deSIgnated under subsection (a) of this section 
for pa;rm.ent of the reasonable costs of developing and 
operatIng a cOI."ltinuing areawide waste treatment man
ageI?ent plannIng process under subsection (b) of this 
section. 

"(2) The amount granted to any aO"ency under para
graph (1) of this s~bsection shall be 100 per centum of 
tl:e costs of developIng and operating a continuing area
WIde waste treatment manaO"ement planning process 
under su~section (b) of this se~tion for each of the fiscal 
years endIng on .Tune 30,1973, June 30,1974, and June 30, 
1975, and sh~ll not exceed 75 per centum of such costs in 
each succeedIng fiscal year, 

"(3) Each applicant for a grant under this subsection 
shan submit to ~he Admini~trator. for his approval each 
proposal for whIch a grant IS apphed for under this sub
sectIOn, The Ad~1inistrator s~an act upon such proposal 
~ soon as practIcable after It has been submitted, and 
hIS app~ova~ of that prop?sal shall be deemed a contrac
~ual obh~ah?n of the UnIted States for the payment of 
Its contrIb~tIOn to such proposal. There is authorized to 
be approprIated to carry out this subsection not to exceed 

$50,000,000 for the fiscal year ending June 30, 1973, not 
to exceed $100,000,000 for the fiscal year ending June 30 
1974, and not to exceed $150,000,000 for the fiscal yea~ 
ending June 30, 1975. 

"(g) The Administrator is authorized, upon request of 
. th,e Gover~or or the designated ,plan~ing agency, and 
'withoyt reII~bursement, to consult wIth~ and provide 
tec~nIcal assIsta~ce tOt any agency designated under sub
sectIOn (a) of thIS sectIOn In the development of areawide 
waste treatment management plans under subsection (b) 
of this section. 

"(h).(l) The ~ecretary of the Army, acting through 
~he Chle~ of Eng~neers, in cooperation with the Admin
Istrator IS authorIzed and directed, upon request of the 
Governor, or the designated planning organization, to 
consult wI~h, and provide technical assistance to, any 
agency ?esIgned under subsection (a) of this section, in 
developIng and operating a continuing areawide waste 
treatment managmuent planning process under subsec
tion (b) of this section. 

"(2) There is authorized to be appropriated to the 
Secretary of the Army, to carry out this subsection, not to 

: ~xceed $50,000,000 per fiscal year for the fiscal years end
Ing June 30, 1973, and June 30, 1974. 

"BASIN PLANNING 

"SEC. 209. (a) The President~ acting through the 
'Vater Resources Council, shall, as soon as practicable~' 
prepare a Level B plan under the 'Vater Resources Plan-' 
ning .A.ct for all basins in the United States. All such I 
plans shall be,c0!llp~eted not later than .Tanuary 1, 1980,: 
exceptt.hat prIOrlty III the preparation of such plans shall! 
be gIven to those basins and portions thereof which are 
within those areas ,designated un~er parag,raphs (2), (3), 
and (4) of subsectIOn (a) of sectIOn 208 of this Act. 

" (b) The President, acting through the Water 
Resources 90uncil, s~all rep~rt annua~ly to Congress on 
progress beIng made In carryIng out tIllS section. The first 
such report shall be submitted not later than January 31 
wrn. ' 

" (c), The~e is authorized to be appropriated to carry 
out thIS sectIon not to exceed $200,000,000. . 

"ANNUAL SURVEY 

"SEC. 210. The Administrator shall annually make a 
suryey to determine the efficiency of the operation and 
maIntenance of treatment works constnlcted with grants 
made under this .. A.ct, as compared to the efficiency 
planned at the time the fJ'rant was made. The results of 
su~h annual sun~ey shalT be included in the report re
qUIred under sectIOn 516 (a) of this Act. 
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the Administrator not later than two yea.rs after the 
plalUling process is in operation. . 

"(2) Any plan prepared under such process shall in
clude, but not be limited to-

"(A) the identification of treatment works neces
sary to meet the anticipated municipal and industrial 
waste treatment needs of the area over a twenty-year 
period, annually updated (including an analysis of 
alternative waste treatment systems) i including any 
requirements for the acquisition of and for treat
ment purposes; the necessary waste wate·r collec
tion and urban storm water runoff systems; and a 
program to provide the necessary financial arrange
ments for the developnlent of such treatment works; 

"(B) the establishment of construction priorities 
for such treatment works and time schedules for the 
initiation and completion of all t.reatment works; 

" (C) the establIshment of a regulator program 
to-

" (i) implement the waste treatment manage
ment requirenlents of section 201 (c), 

" (ii) regulate the location, modification, and 
construction of any facilities within such area 
which may result in any discharge in such area, 
and 

"( iii) assure that any industrial or commer
cial wastes discharged into anv t.reatment ",yorks 
in .such area meet applicable pretreat.ment re
qlurements; 

" (D) the identification of those agencies neces
sary to constnlct, operate, and maintain all facilities 
required by the plan and otherwise to carry out the 
plan: 

"( E) the identification of the measures necessary 
~ canoy.out the plan (inc1udingfinancing), the pe
nod of t~me necessary to cal:ry .out the plan, the costs 
of carryIng out the plan WIthIn such time and the 
ec?nOmIC, social, and environmental impadt· of car
ryIng out the plan within such time; 
"~F) a process t~ (i) identify, if appropriate, 

agrIculturally and sIlvlCulturally' related nonpoint 
s<,?urces. of pollution, including runoff from manure 
dIsposal areas,and from land used for livestock and 
crop production, and (ii) set forth procedures and 
methods (including land USe requirements) to con
trol tD the extent feasible such sources: 

."(G) a process to (i) ident.ify, if appropriate 
mlne-rclat~d sources of pollution includinO' new cur! 

d
b, 

rent, an abandoned surface and underO'ronnd mine 
runoff, and (ii) set forth procedures ~nd methods 
(including land use requirements) to control to the 
extent feasible such sources; 

"(H) a process to (i) iden~ify constr~ction activ
ity related sources of pollutIon, and (11 ) set forth 
procedures and methods (including land USe require
ments) tQ control to the extent feasible such sources; 

"(I) a process to (i) identify, if appropriate, salt 
. water intrusion into rivers, lakes, and estuaries result
ingfrom reduction of fresh water flow from any 
cause, including irrigation, obstnlCtion, gr:ound wa
ter extraction, and diversion, and (ii) set forth pro
cedures and methods to control such Intrusion to the 
extent feasible where such procedures and methods 
are otherwise a part of the waste treatment manage
ment plan; 

"( J) a process to control the disposition of all re
sidual waste generated in such area which could af
feet water quality; and 

"(K) a process to control the disposal of pollutants 
on land or in subsurface excavat.ions within such 
area to protect ground and surface water quality. 

"(3) Areawide waste treatment management plans 

shall be certified annually by the Govenl0r or his desig

nee (or Governors or their designees, where more than one 

State is involved) as being consistent with applicable 

basin plans and such areaWIde waste treatment manage
ment plans shall be submitted to the Administrator for his 

approval. 
"( -1) Whenever the Governor of any Stat~ determines 

(and notifies the Administrator) that consistency with a 

statewide regulatDry program under section 303 so re
quires, the requirements of clauses (F) through (K) of 

paragraph (2) of this subsection shall be developed and 

submitted by thb Governor to the Administrator for ap
plication to all regions within such State. 

"( c) (1) The Governor of each State., in consultation 

with the planning agency designated under subsection 

(a) of this section, at the time a plan is submitted to the 

Administrator, shall designate one or more waste treat
ment management agencies (which may be an existing or 

newly creat~d local, regional, or State agency or politIcal 

subdIvision) for each are.:'t designated under subsection 

(a) of this section and submit such designations to the 

Administrator. 
"(2) The Administrator shall accept any such desig

nation, unless, ,vi,thin 120 days of such designation, he 

finds that the deSIgnated management agency (or agen
cies) does not have adequate authority-

"(A) to carryotit appropriate portions of an a.rea
wide waste treatment manag-ement plan developed 
under section (b) of this sectIon; 

"(B) to manage effectively waste treatment works 
and related facilities serving such area in conform
ance with any plan required by subsection (b) of this 
section; . 



"AREAWIDE 'VASTE TREADlE NT ~rANAGE)IENT 
75 

"SEC. 208. (a) For the purpose of encouraginO' ~lTHI 
facilitating the development and implementation o£ area
wide waste treatment management plans-

"( 1) The .Administrator. within ninety days after 
the date of enactment of this Act and after consulta
tion with appropriate Federal, State, and local au
thorities, shall be regulation publish guidelines for 
the identification of -those areas which, as a result 

of urban-indl~strial concen~rations or other factors, 
have substanhal water quahty control problems. 

"( 2) The Governor of each State, within sixty 
days after publication of the guidelines issued pur
suant to paragraph (1) of this subsection, shall iden
tify each area within the State which, as a result of 
urban-industrial concentrations or other factors, has 
substantia 1 water quality control problems. Not later 
than one hundred and twenty days followinO' such 
identification and after consu"'ltation wtih appropri
ate. elected and other officials of local O'overnments 
having jurisdiction in such areas, the GO~'ernor shall 
designa~e (...\) the 'boundaries of each such area, and 
(B) a slng~e representative organization, including 
~lected officmls from local governments or their des
Ignees, capable of developing effective areawide 
waste treatment management plans for such area 
The Governor may in the same manner at any la.te" 

time identify any ad~tional area (?r modify .an 
existing area) for whIch he determ1nes areawlde 
waste treatment management to be approp~iate, des
ignate the boundaries of such area, and deSIgnate an 
orO'anization capable of developing effective area
wi~e waste treatment management plans for such 
area. 

"(3) 'Vith respect to any area which, pursuant 
to the guidelines published under paragraph (1) of 
this subsection. is located in two or more States, the 
Gove.rnors of the respective States shall consult and 
cooperate in carrying out the provisi?ns of para
graph (2), with a view toward designatIng the boun
dar1es of t,he interstate area having comnlon water 
quality control problems and for which areawide 
waste treatment management plans would be most ef

fective, and toward d~igna~inf!: within o,:!e h.undr~d 
and eighty days after publIcatIon of gmdehnes. IS

sued pursuant to parag~aph (1) .of ~hlS subsection, 
of a sinO'le representatlve. organIzatIOn capable of 
developi~g effective areawide waste treatment man
agement plans for such area. 

"( 4) If a Goyernor does not act~ either ~y d~ig
nating or determining not to make a desIgnatlOn 
under paragraph (2) of this subsecti?n, .within the 
time required by such paragraph, or 1£. 1n the c~se 
of an interstate area, the Governor~ of the St~tes .In
volved do not designate a plannIng organlzatl(~n 
within the time required by paragraph (3) of tlllS , 
subsection. the c-hief elect('d officials of local govern
ments within an area may by agreement designate 

(A) the boundar~es for s~ch ,an ~rea, ~nd (B) a 
single representahve organ1zatIon IncludIng e]ect~d 
officials for such local governments, or theIr 
designees, capable of developing an areawide waste 
treatment management plan for ~uch a.rea. . 

".( 5) Existing regional agenc1es may be deslg-
nated under paragraphs (2), (3), or (4) of thIS 
subsection. 

"(6) The State shall act as.a planning age!lcy for 
all portions of such State wInch are n~t deslgnD;ted 
under para.gra p 11s (2), (3), or (4) of t.l11~ subsection. 

" (7) Designations tmder this SU?S~ctlOn shall be 
subject to the appro,"al of the Admmlstrator. . 

"(b) (1) Not later than one year after th.e date of d.esl~
nation of any organization under subsectIOn (a) ot thIS 

section such orO'anizatiQu shall have in operation a con M 

tinuil1O" areawide waste treatment nmnag-elnent planning 

proce: consistent with section 201 of this Act. Pl~ns pre
pared in accordance with this proc.ess shaH contaIn alterM 

natives for ,vaste treatment ma!lagement, an~ be ap
plicable to all wastes generated WIthIn the ~rea Involved. 

The initial plan prepared in accordance w1th such proc-
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{Strike out aU after the enactiDg clause and IDsert the part printed in Italic] 

A BILL 
To amend the Federal Water Pollution Control Act. 

• • '" 



"SEC. 208. (a) For the purpose of encouraging and 

facilitating the development and implementation of areawide 

waste treatment management plans-

"(1) The Administrator, within ninety days after 

the date of enactment of this. Act and after consultation 

with appropriate Federal, State, and local authorities, 
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shall by regulation publish guidelines for the identifica

tion of those areas which, aIJ a result of urban-industrial 

concentrations or other factors, have substantial water 

quality control problems. 

"(2) The Governor of each State, within sixty days 

after publication of the guidelines issued pursuant to 

paragraph (1) of this subsection, shall identify each area 

within the State which, as a result of urba!1-industrial 

concentrations or other factors, has substantial water 

quality control problems. Not later than one hundred and 

twenty days following such identification and after appro

priate consultation with the officials of all local govern

ments having jurisdiction in such areas, the Governor 

shall designate (A) the boundaries of each such area, 

and (B) a single representative organization capable of 

developing effective areawide waste treatment manage

ment plans for such area. The Governor may in the same 

manner at any later time identify any additional area 

(or modify an existing area) for which he determines 

areawide waste treatment management to be appropri

ate, designate the boundaries of such area, and designate 

an organization capable of developing effective areawide 

waste treatment management plans for such area. 

"(3) With respect to any area which, pursuant to 

the guideline~ published under paragraph (1) of this 

) - 73 • 61 



subsection, is located in two or more States, the G01~

ernors of the respective States shall consult and cooper

ate in carrying out the provisions of paragraph (2), 

with a view toward designating the boundaries of the 

interstate area having common water quality control 

problems and lor which aremcide waste treatment man

agement plans wOllld be most effective, and toward de.~ig

nating, within ane hundred and eighty day.tj after 

publication of guidelines issued pursuant to parag,>aph 

(1) of this subs('ction, of a ,5illgle representative organi

zation capable of developing effective areawide wasil? 

treatment management plans for slich area. 

"( 4) Existing regional agencies may be designaff'd 

under paragraph.s (2) and (3) of thi.~ subsection. 

"(.5) Designatiolls under thi,Q Sllb8cction shall be 

subject to the approval of the Administrator. 

H(b) (1) No laler than tu:o years after the date of de.;;

(qnation of any organization under subsection (a) of Ihis 

section such organization shall have in operation a continuing 

areau:ide waste treatment management planning process con-

ffistent with section 201 of this Act. Plans prepared in ac

cOl'dance with this process shall contain alternatives for waste 

treatment management, and be applicable to all wastes gen

erated within the area involved. 
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"(2) Any plan prepared under such process shall in

clude, but not be limited tf}-

U ( A) ,the identification of trea tment works neces

sary to meet the anticipated municipal and industrial 

waste treatment needs of the area over a twenty-year 

period, annually updated (including an analysis of altm-

native- waste treatment systems), including --any require

ments for the acquisition of land for treatment purposes; 

the necessary waste wuter collection and urban storm 

water runolf systems; and a progra~n to provide the 

neces.')ary financial arrangements for the development of 

such treatment works; 

"(B) the establishment of ccmstruction priorities for 

such treatment works and time schedules for the initia

tion and completion of all treatment works; 

tf}-

"( C) the establishment of a regulatory program 

Uri) implement the waste treatment manage

ment requirements of section 201 (c), 

H (ii) regulate the location, modification, and 

construction of any facilities wilhin .~uch area ".hi(~h 

may result in any discllargein such a rea, and I 

"( iii) assure that an!! industrial or commer

cial wastes discharged into any treatment worb in 



such area meet applicable pretreatment require-

mentsj 

U ( D) the identification of those agencies necessary to 

construct, operate, and maintain all facilities required by 

the plan and otherwise to carry met the plan; 

"( E) the identification of the measures necessary 

to carry out the plan (including financing), the period 

of time necessary to carry out the plan, the com of 

carrying out the plan within $Uch time, and the economic, 

social, and environmental impact of carrying out the plan 

within such time j 

"( F) a process to (i) identify, if appropriate, agri

culturally related nonpoint sources of pollution, includ

ing runoff from manure disposal areas, and from land 

used for lit'cstock and crop production. and (ii) set forth 

procedures and methods (including land use require

ments) to control to the extent feasible $Uch sources; 

"( G) a process to (i) identify, if appropriate, 

mine-related sources of pollution including new, current, 

and abandoned surface and underground mine runoff, 

and (ii) set forth procedures and methods (including land 

use requirements) to control to the extent feasible. such 

sources; 

" (H) a process to ( i) identify construction aotiv

ity related SOU1'Ces of pollution, and (ii) set forth proce-
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dures :and methods (including land use requirements) 

to control to the extent feasible such source.s; and 

"(I) a process to (i) identify, if appropriate, salt 

water intrusion into rit-ers, lakes, and estuaries re.r;ulting 

from 'reduction of fresh water flow. from any cause, in

cluding irrigation, ob.(jtruction, ground water extraction, 

and diversion, and' (ii) set forth pocedures and methods 

to control such intrusion ,to ,the extent feasible where such 

procedures and methods are otherwise ·a part of the waste 

treatment management plan. 

"(3) Areawide waste trealmen,t management plans shall 

be certified annually by the Governor or his designee (or Gov

ernors or their designees, where more than one State is in

volved) as being consistent with applicable basin plans and 

such areawide waste treatment management plans shall be 

submitted to the Administrat01' for his approval. 

"( c) (1) The Governor of each State, in consultation 

with the planning agency designated under subsection (a) 

of this section, at the time a plan is submitted to the Admin

istrator, may designate one or more waste treatment manage

ment agencies for each area designated under subsection (a) 

of this section and submit a list of such designatio1ls to the 

Administrator. 

"(2) The Administrator shall approve· any such desig

nation, within ninety days of designation, only if he finds that 
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the designated management agency (or agencies) ts all

thorized-

"( A) to carry out appropriate portions of an area

wide waste treatment management plan developed under 

subsectian (b) of this section,' 

II (B) to manage etfectit'ely waste treatment work.~ 

and related facilities serving such area in conformance 

w;th any plan required by subsection (b) of this section; 

" ( C) directly or by contract, to design and con

struct new work.fj, and to operate and maintain new 

and existing works as required by any plan developed 

pursuant to subsection (b) of this section; 

"( D) to accept and utilize grants, or other funds 

from any source, for waste treatment managp-ment pur-

poses; 

"( E) to ratSe revenues, including the assessment 

of waste treatment charges; 

H (F) to incur short- and long-term indebtednes.s,· 

"( G) -to assu7'e in implementation of an areawide 

waste treatment management plan that each participating 

community pays its proporlitonate share of treatment 

costs; 

" (H) to refuse to receive any wastes from any 

municipality or subdivu,;on thereof, which does nut com-

ply with any provisions of an approved plan under this 

section applicable to such area; and 

II (I) to accept fol' treatment indust7'ial wastes. 

"( d) Aftel' a It:aste treat.ment management agency has 

been designated under this subsection for an area and a plan 

for such area ha~~ been approved under subsection (b) of this 

section, the Administrator shall not make any grant for con

struction of a publicly owned treatment works under section 

201 (eZ) (1) within sllch area e:r;c('pt to such designated agency 

and for worlt'S in conformity with sllch plan. 

"( e) No permit under sectioll 402 of this Act shall be 

issued for any point source which is in conflict with a pia;' 

approved purSllallt to subsection (b) of this section. 

" (f) (1) The Administrator shall make gl'ants to any 

agency designated under subsection (a) of this secti,on for 

payment of the reasonable costs of developi.ng and operatiug 

a continllin!J areawide l.casie treatment management plan

ning prncess under sub . ..;ection (b) of thi.s section. 

"(2) The amollnt granted to any agerlcy under para

graph (1) of thi<{ Sllbsection shall be 100 per centum of the 
I 

C08ts of deL'eloping and operating a continuing areall'ide 

waste treatment management .plallning process under sub

section (b) of this section for each of the fiscal years ending 

on June 30,1973, June 30,1974, and June 30,1975, and 
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shall not exceed 75 per centum of such costs in each succeeding 

fiscal year. 

"( 3) There is authorized to be appropriated to the 

Administrator to carry out this subsection not to cxcud 

$100,000,000 for the fiscal year ending June 30, 1973, a1ld 

not to exceed $1.50,000,000 for the fiscal year ending 

June 30, 1974. 

" (g) The Administrator is authorized, upon request of 

the Governor or the designated planning agency, and tt'itll

out reimbursement, to consult with, and provide tee/wief'/ 

assistance to, any agency designated under subsection (a) 

of this section in the det'elopment of areawide waste treatment 

management plans under subsection (b) of this section. 

H(h)(1) The Secretary of the Army, acting throu!lh 

the Chief of Engineers, in cooperation with the Admi,,; ..... 

trator is authorized and directed, upon request of the Goo

ernor or the designated planning organization, to COTlsuit 

with, and provide technical assistance to, any agency d".,·iy

nated under subsection (a) of this section in developin!1 

and operating a continuing areawide waste treatment ma,,

agement planning process under subsection (b) of this sectio1l. 

"(2) There is authorized to be appropriated fo the Sec

retary of the A rmy, to carry out this subsection, not to exceed 

$50,000,000 per fiscal year for the fiscal years ending 

June 30,1973, and June 30,1974. 
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A BILL 
~ro amend tho :Federal Watcr Pollution Control Aot. 

1 Be it enacted by the Senate and [louse of. Representa-

2 tives of the United State.fI of America in Conrlre.fls as.gembled, 

3 That thiR Act may he cit.ed as the "Federnl Water Pollu-

4 tion Control Act Amendments of 1971", 

. fi SEC. 2. The Federnl Waf.er Pollution Control Act IS 

6 amended to r~,Jl.d as follows: 

If 
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"WASTE TREATMENT MANAGEMENT 

"SEC. 209. For the pU1110se of encouraging and facilitat

ing the developmcnt and implemcntation of areawide wastc 

treatment management plans-

H (a) (1) The Administrator, within nincty days after 

the date of enactment of this Act and after consultation with 

appropriate Fedeml, Stntc, and locnl allt horities, shall Ity 

regulation publish· guidelines for the identification of tho~c 

areas which, as a result of urhau-jmlusfrial concelltration~ or 

other factors, have suhstantinl water quality eontrol prohlem!'. 

" (2) The Governor of each State, within sixty tlHYS 

flfter publication of the 'guidelincF; issued pnr~nant to para

gmph (1) of this subsection, shall identify each area within 

the State whICh, as a result of urban-industrial concentratioal 

or other factors, has substuntial water quality control prob

lems. Not later than oue hundred twenty days following such 

identificution and after appropriate consultation with the chief 

elected officials of local govermnents having jurisdiction ill 

such areas, the Governor shall designat.e (A) the boun~aries 

of cHeh such area, nut! (B) nn organization composed of 

elected oflicials from the geuera.l purpOl'C 10cnl goycnuuents 

ill snch a~ea nnd other approprintc illdiddllals capablc of de

'"eloping an nrca-wide waste treatmcn.t mallagement plun for 

snch area. The GO"cfllOr may in tho snme manner at nny 

later timc idcntify any atlditionnl area (or modify an exi~t

iug flron) for which he dctennines areawide waste treatment 

. management to be appropriate, designate the boundaries of 

such area" and designa.te nn organization capable of develop: 

iug an areawide waste tre.atment mnnngement plan for such 

area. 

II (3) With respect to any area which, pursuant to the 

guidelines publishcd under paragraph ( 1 ) of this subsec

tion, is located in two or more States, the Governors of the 

respective States shall consult and cooperate in carrying out 

the provisions of paragraph (2), with a view toward desig

nating the boundaries of the interstate area having common 

water quality control problcms and for whicha.n s.reawidr 

waste treatment management plan would be most effective, 



and ·toward the designation, within one hundred and eighty 

days after puhlicatJion of guidelines issued pursuant to para

graph (1) of 'this subsection, of a single representative 

orgnnizntiol1 capahle of developing an effective waste trent-

mcnt mnnngcment plnn for such un'a. 

" (4) If a· Governor does not act within the time re

quired by paragraph (2) of this subsection, or if, in the 

case of an interstate area, the Governors of the· States in

volved do not designate a planning organization within the 

time required by paragraph (3) of this subsection, the chief 

elected officials of local governments within such area may 

by agreement designate (A) the bounda,ries for such an 

ar~a,and (B) an organization composed of elected officials 

from the general purpose local governments in such area and 

other appropriate individuals 'capable of developing an area

wide waste treatment management plan for such area. 

u (5) Existing regional planning agencies may be des

ignated under paragraphs (2), (3), and ( 4) of this .sub

section. 

,;c (6) The Governor shall designate a planning agency 

for all areM of a State which are not designated under para

graphs (2), (3), or (4) of this subsection. 

" (7) Designations under this subsection shall be sub

j~ct· to the approval of the Administrator. 

U (b) ( 1) No later than two years after designation of 
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My organization or agency under subsection (a.) of this 

section, each such organization I()r agency shall develop a. 

waste treatment management plan consistent with section 

201 of -this Aot, containing alternatives for waste tre&.tment 

management, and applieable to all wastes generated within 

the area involved: Pro:vided, That the Administrator may ex

tend this requirement by six month~ for any plan ~hich ;he 

de~erm.ines ,i.sunder development ,t;Lll4 will provide for an 

effective wast~-water m~agemcnt pr:ogram~. 

" (2.) Any such plan shall, provide fpr-

" (A) the I es~blishment of constI:uc~ion, _ pr,ioritJies 

for such tr~atm.ent :works and·t~ s.ch:edules, fOJ; the initi

ation and completion of all treatment works; 

" (B) the iden~cation of trea~ment works peces

satr to meet the a~ticipn,ted munic~pal and industrial 

waste treat.ment needs of the area over· a tw.en~y-year 

period (including an annlysis of alterrultive waste treat

ment systems) , including any requirements ror the acqui

sition of land for treatment purposes; the necessary 

waste water collection and urban storm· .water runoff 
I 

systems; and a program to provide ~he ll~essa;ry financial 

arrangements for the development of such treatment 

'works; 

" (C) th~ establishment. (to the extent practicable 



within the time required under this section, Of, as SOon 

thereafter as possible) of a regulatory program-

U (i) to implement the waste treatment manage

ment requirements of subsections ( c) and ( d) of 

'Section 201 of this Act; 

" (ii) to regulate the location, modification, and 

construction of any facilities within such area which 

may result in any. discharge or runoff of pollutants 

in such area; 

"(iii) to assure that any industrial or commer

cial wastes discharged into any treatment works in 

such area meet applicable pretreatment require

ments; 

" (Iv) 1 h to contro t·e disposition of all residual 

waste generated in such area which could affect 

water quality; and 

" (v) to control the. disposal of pollutants on 

land or in suhsurface excavations within such Hrru to 

protect ground and surface water ,quality; 

" (D) the necessary institutional framework lll

cluding identification of wa~te treatment mana(rement 
~ 

agencies available for designation under subsection. (e) 

of this section required to implement the plan: 

"(E) the identification of the measures necesgnry 

to achieve the objective of this title, the period of time 
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necessary to implement those measures, the cost of· 

achieving such objective within such time, and the social 

and economic impact of achieving such objective within 

such time; 

"(F) a process to (i) identify, if appropriate, agri

culturally related nonpoint sources of pollution including 

runoff from fields used for manure disposal and the 

production of crops and from forest lands; and (ii) set 

forth procedures, processes, and methods (including land 

use requirements) to control such sources ·to the extent 

foosible; 

"(0) a process to (i) identify, if appropriate, minp

related sources of pollution including runoff from new. 

current, and abandoned surlaoo and underground mines; 

and (ii) set forth procedures, processes, and methods (in

cluding land use requirements) to control such sources 

to the extent feasible; 

"(H) a process to (i) identify construction related 

sources of water pollution; and (ii) set forth proce

. dures, processes, and methods (including land use re

q:uirements) to oontrol such souroes to the extent 

feasible; and 

"(I) procedures to control salt water intntsion into 

rivers, lakes, and estuaries resulting from reduction of 

fresh water flow from any cause, including. irrigation, 



obstruction, ground water extraction, and diversion, to 

protect water quality. 

cc (3) (A) Waste treatment management plans shall be 

. certified by the Governor or his designee (or Governors 

or their designees, where more than one State is involved) 

and submitted to the Administrator for his approval within 

the time specified in subsection (b) of this section. 

" (B) The Administrator shill approve any revision of 

a plan, or portio~. thereof, under this section if he determines 

that such revision meets the requirements of the section and 

has been adopted by the State after reasonable ~otice and 

public hearings. 

" (4) "\VllCnever the GovenlOr of any St.al e determilH.'s 

(and notifies the Administrator) tha.t consistency with a 

State-wide regulatory program so requirc~, the requirements 

of clauses (FJ through (I) of suhspctioll (~) (2) of this 

section shall he ~c,'eloped und submitted by the Governor 

for npplicntioll to all regions within sllch State. Flllllis for 

such purpo~e ~hall be proyided under section 106 of this Act. 

It (c) (1) The Governor of each State, in consultation 

with the planning agency designated under subsection (a) 

of this section, at the time a plan is submitted to the Admin

istrator, shall designate one or more waste treat.ment manage

ment agencies for each area designated under subsection (a) 
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of this section and submit a. list of such designations to the 

Administrator. 

It (2) The Administrator shall approve any such desig

nation, within ninety days of designation, only if he finds that 

the designated management agency (or agencies) is au·· 

thorized-

"(A) to carry out appropriate portions of the 

areawide waste treatment management plan developed 

under subsection (b) of this section; 

II (B) to manage effectively waste treatment works 

and related facilities serving such area in conformance 

with any plan required by subsection (b) of this section; 

Ie (C) directly or by contract, to design and con

struct new works, and to operate and maintain new 

and existing works as required by any plan developed 

pursuant to subsection (b) of this section; 

" (D) to accept and utilize grants, or other funds 

from any source, for waste treatment management pur-

poses; 

" (E) to raise revenues, including the assessment 

of waste treatment charges; 

"(F) to incur short- and long-term indebtedness; 

" (G) to assure in implementat.ion of its waste treat

ment management plan that each participating com

munity pays its proportionate shure of treatment costs; 
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"(H) to refuse to receive any wastes from any 

municipality or subdivision thereof, which does not com

ply with any provisions of an approved plan under this 

section applicable to such area; and 

"(I) to accept for treatment, any industrial wastes 

which conform to effluent standards and pretreatment 

standards under section 307 of this Act, or other re

quirements necessary for water quality management, 

including requirements to monitor and report on the vol

ume, character, and rate . of flow of such industrial 

wastes. 

II (3) The Administrator shall approve any revision of 

any designated area, at any time, in the same manner as 

required for the initial designation. 

U (d) After July 1, 1974,. (or such later date as au

thorized pursuant' to . subsection (b) (I)' of this section} 

the Administrator shall not make any grant other than 

to the designated management agency or agencies, or their 

delegates for the construction of treatment works in any 

area for which a designation has been approved under this 

section. After such date, the A·dministrator shall not make 

any grant unless such works to be assisted are in conform

ance' with a plan approved pursuant to subsection (b)' of 

this section. 

" (e) After July 1, 1974 (or such later date as author-

ized' pursuant, to subsection (b) (1) of this section), no 

permit under section 402 ol this' Act shall be issued to any 

point source which is m conflict with a plan approved 

pursuant to subsection (b) of this section. 

" (f)"{ 1) The Administrator shall proyide financial as

sistance to any agency designated under subsection (a) of 

. this section in the development of waste treatment manage

ment plans under subsectio~ (b) of this section. 

"c (2)" The Admirustrator is' authorized, upon request of 

the Governor or the designated planning agency, to consult 

with, and provide technical assistance to, any agency desig

nated under subsection (a) of thi's section in the development 

, 'of waste treatment management plans under subsection (b) 

of this section. 

"(3) The amount granted to any agency shall be 100 

, per centum of the costs of developing a waste treatment man

agement plan under subsection ( b) of this seotion for each 

of the first two fiscal years, and shall not exceed 75 per 

centum of such costs in liny succeeding fiscal year. 

'.' (g) (1) The Secretary. of the Anny acting through the 

Chief of Engineers, in cooperation with the AdmiRistr&tor 

,and in a.coordarice with policy guidelines developed. by the 

Administrator within ninoty days after th~ date of enactment 

of this Act, is authorized, upon request of the Governor or the 

designated planning agency, to consult with, and provide 



technical assistance to,' any. agency designated under subset

tion (a) of this section in the development of 'waste treat

ment management plans under subseotiou ·(b) of this section. 

"(2) There is authorized to .. be' appropriated to the Sec

retary of the Army such sums as may be necessary to carry 

out this subsection. 

"(h) (1) In any case III which th~ Secretary of the 

Anny (hereafter in this subsection called Secretary), is 

requested by a GO\'crnor of any State te acquire' lands or 

interests in lands required by such· State for any trea.tment 

works approved under section 203 of this Act for sites there

for, the Secretary is authorized, in the name' of the United 

States and prior to the approval of title by the Attorney 

General, to acquire, enter upon, and take possession of such 

lands or illterests in lands by purchase, donation,· condem

nation, of otherwise in n.crorilance \vith the laws of the 
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United States (including the Act of February 26, 193 f ; 

46 Stat. 1421) , if-

" (A) the Secretary has deterniined that either the' 

State or appropriate planning agency is unable to acquitc-

sllch lands or interests in lands with sufficient prompt~ 

ness; and 

"(B) the Goyernor has agreed with the Secretary 

topay, at such time as may be specified by the Secre

tary; un amount e1ual to tho non-Federal costs ~curred 

by the Secretary in aoquiring suoh lands or interests in 

lands. 

C4 (2) The authority granted by this section. shall also 

apply to lands and interests in lands received as grants of 

land from the United· States and owned or held by rail-

roads or other corporations. 

,CI (3) The costs incurred by the Secretary in acquiring 

any such lands or interests in lands may include the cost of 

examination and abstract of title, certificate of title, adver-

. tising, and any fees incidental to such ·acquisition. All costs 

incurred by the Secretary in connection with the acquisition 

of any such lands or interests in lands shall· be paid from 

the funds for construction of treatment works allocated to 

the State upon the request of which such lands or interests 

in lands are acquired, and any sums paid to the Secretary· 

by such State as its share of the costs of acquisition of such 

lands or interests in lands shall be deposited in the Treasury 

to the credit of the appropriation for treatment works and 

shall be credited to the amount allocated to such State as its 

allocation of funds for construction of treatment works or 

shall be deducted from other moneys due the State for reim

bursement from funds authorized to be appropriated under 

section 206 of this Act. 

" (4) The Secretary is further authorized and directed 

by proper dced, executed in the name of the United States, 
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to convey any such lands or interests in lands acquired in any 

Smw under the provisions of this section, to the S'tAte or 

appropriate plannulg agency upon such tenns and condition~ 

as to suoh la.nds or interests in lands as may be agreed upon 

by the Secretary and the State or appropriate pl:lIllling 

agency to which the conveyance is to be made. 

"(i) (1) \Vhenever lands or interests in lands owned by 

the United States are required, the Administrator may make 

such arrangements with the agency having jurisdiction oyer 

such lands as may be necessary to give the State or appro

priate planning agency constructing the projects on such 

lands title to such lands in accordance with paragraph (4) 

of subsection (h) of this section and adequate rights-of-way 

and access thereto from a.djoining lands and any such 

agency is directed to cooperate with the Administrator in this 

cOIUlection. 

" (2) (A) If tlie Administrator determines that any part 

of the lands or interests in lands owned by the United Stat.es 

is reasonnbly necessary for treatment works under this Act, 

the Administrator shnll file with the head of the agency 

supervising the administration of such lands or interests in 

lands a map showing the portion of such lands or interest in 

lands, which it is desired to appropriate. 

" (B) If within a period of four months aft.er such filing, 

the head of such agency shall not have certified to the Ad-
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nUnistrator that the proposed appropriation of such la.nd or 

material is contrary to the public interest or inconsistent with 

the purposes for which such land has been reserved, or shall 

ba.ve a.greed to. the appropriation and transfer under ~ndi

rions which he deems necessary for the adequate protection 

and utilization of the reserve, then such land may be appro

priated and transferred to the Stnte, or its nominee, for such 

purposes and subject to t~e conditions so specified. 

u (0) If at· any time the necn for any sllch lands for such 

purposes shall no longer exist, notice of the fact shall be given 

by the State to the Administrator and such lands shall im

mediately revert to the control of the head' of the agcrmy 

from which they had been appropriated. 

"(j) The provisions of subsections (h) nnd (i) of this 

section shall a.pply only to projects constructed .tmder the pro

visions of title II of this Act. 



ENVIRONMENTAL RESOURCES CENTER 
Colorado State University 
Fort Collins, Colorado 80523 COMPLETION REPORT SERIES 

(Available from the Center at price shown) 

No. Title 

1. Bacterial Response to the Soil Environment 
2. Computer Simulation of Waste Transport in Groundwater Aquifers 
3. Snow Accumulation in Relation to Forest Canopy 
4. Runoff From Forest and Agricultural Watersheds 
5. Soil Movement in an Alpine Area 
6. Stabilization of Alluvial Channels 
7. Stability of Slopes with Seepage 
8. Improving Efficiency in Agricultural Water Use 
9. Controlled Accumulation of Blowing Snow 

10. Economics and Administration of Water Resources 
11. Organizational Adaptation to Change in Public Objectives for Water Management of 

Cache La Poudre River System 
12. Economics and Administration of Water Resources 
13. Economics of Groundwater Development in the High Plains of Colorado 
14. Hydrogeology and Water Quality Studies in the Cache La Poudre Basin~ Colorado 
15. Hydraulic Operating Characteristics of low Gradient Border Checks in the Management 

of Irrigation Water 
16. Experimental Investigation of Small Watershed Floods 
17. An Exploration of Components Affecting and Limiting Policymaking Options in 

local Water Agencies' 
18. Experimental Investigation of Small Watershed Floods 
19. Hydraulics of low Gradient Border Irrigation Systems 
20. Improving Efficiency in Agricultural Water Use 
21. Waterfowl-Water Temperature Relations in Winter 
22. An Exploration of Components Affecting and Limiting Policymaking Options in 

local Water Agencies 
23. A Systematic Treatment of the Problem of Infiltration 
24. Studies of the Atmospheric Water Balance 
25. Evaporation of Water as Related to Wind Barriers 
26. Water Temperature as a Quality Factor in the Use of Streams and Reservoirs 
27. Local Water Agencies, Communication Patterns, and the Planning Process 
28. Combined Cooling and Bio-Treatment of Beet Sugar Factory Condenser Water Effluent 
29. Identification of Urban Watershed Units Using Remote Multispectral Sensing 
30. Geohydraulics at the Uncomformity Between Bedrock and Alluvial Aquifers 
31. Sedimentation and Contaminant Criteria for Watershed Planning and Management 
32. Bacterial Movement Through Fractured Bedrock 
33. The Mechanism of Waste Treatment at Low Temperature, Part A: Microbiology 
34. The Mechanism of Waste Treatment at Low Temperature, Part B: Sanitary Engineering 
35. An Application of Multi-Variate Analysis in Hydrology 
36. Urban-Metropolitan Insti·tutions for Water Planning Development and Management 
37. Searching the Social Science literature on Water: A Guide to Selected Information 

Storage and Retrieval Systems - Prel iminary Vers'ion 
38. Water Quality Management Decisions in Colorado 
39. Insti'tut;ons for Urban-Metropolitan Water Management Essays in Social Theory 
40. Selection of Test Variable for Minimal Time Detection of Basin Response to 

Natural or Induced Changes 
41. Groundwater Recharge as Affected by Surface Vegetation and Management 
42. Theory and Experiments in the Prediction of Small Watershed Response 
43. Experiments in Small Watershed Response 
44. Economic, Political, and Legal Aspects of Colorado Water Law 
45. Mathematical Modeling of Water Management Strategies in Urbanizing River Basins 
46. Evaluation or Urban Water Management Policies in the Denver Metropolitan Area 
47. Coordination of Agricultural and Urban Water Quality Management in the Utah 

Lake Drainage Area 
, 48. Institutional Requirements for Optimal Water Quality Management in Arid Urban Areas 

49. Improvements in Moving Sprinkler Irrigation Systems for Conservation of Water 
50. Systematic Treatment of Infiltration with Applications 
51. An Experimental Study of So;l Water Flow Systems Involving Hystersis 
52. Consolidation of Irrigation Systems: Phase l-Engineering. Legal and Sociological 

Constraints and/or Facilitators 
53. Systematic Design of Legal Regulations for Optimal Surface-Groundwater Usage 
54. Geologic Factors in the Evaluation of Water Pollution Potential at Mountain 

, Dwell ing Sites 
55. Water Law in Relation to Environmental Quality 
56. Evaluation and Implementation of Urban Drainage and Flood Control Projects 
57. ,Snow-Air Interactions and Management of Mountain Watershed Snowpack 
58. Primary Data on Economic Activity and Water Use in Prototype Oil Shale Development 

Areas of Colorado: An Initial Inquiry 
59. A System for Geologic Evaluation of Pollution at Mountain Dwelling Sites 

Date 

6/69 
6/69 
6/69 
6/69 
6/69 
6/69 
6/69 
6/69 
6/69 
6/69 

6/69 
6/69 
6/69 
6/69 

6/68 
6/68 

11/68 
6/70 
6/70 
7/70 
6/70 

6/70 
6/71 
8/71 
6/71 

12/71 
9/71 
6/71 
6/71 
6/72 
6/72 
7/72 
8/72 
8/72 
8/72 
9/72 

9/72 
6/7·2 

11/72 

12/72 
12/72 
12/72 
12/72 
2/73 

-6/73 
6/73 

6/73 
6/73 
6/73 
6/73 
8/73 

6/73 
8/73 

12/73 
3/74 
6/74 
6/74 

6/74 
1/75 

Price 

5.00 
5.00 
5.00 
3.00 
5.00 
3.00 
3.00 
5.00 
5.00 
5.00 

3.00 
5.00 
5.00 
5.00 

3.00 
5.00 

5.00 
5.00 
3.00 
3.00 
5.00 

3.00 
3.00 
5.00 
5.00 
5.00 
5.00 
5.00 
5.00 
5.00 
5.00 
5.00 
5.00 
5.00 

'5.00 
5.001 

5.00 
5.00 
5.00 

5.00 
5.00 
5.00 
5.00 
5.00 
7.50 
7.50 

7.50 
3.00 
7.50 
5.00 
7.00 

25.00 
7.00 

10.00 
30.00 
8.00 
3.00 

2.00 
3.50 



COMPLETION REPORT SERIES 
(Available from the Center at price shown) 

No. Title 

60. Research Needs as Related to the Development of Sediment Standards in Rivers 
6l. Economic and Institutional Analysis of Colorado Water Quality Management 
62. Feasibility and Potential of Enhancing Water Recreation Opportunities on 

High Country Reservoirs 
63. Analysis of Colorado Precipitation 
64. Computer Estimates of Natural Recharge from Soil Moisture Data-High Plains 

of Colorado 
65. Urban Drainage and Flood Control Projects: Economic, legal and Financial Aspects 
66. Individual Home Wastewater Characterization and Treatment 
67. Toxic Heavy Metals in Groundwater of a Portion of the Front Range Mineral Belt 
68. Systematic Design of legal Regulations for Optimal Surface-Groundwater Usage 

Phase 2 
69. Engineering and Ecological Evaluation of Antitranspirants for Increasing 

Runoff in Colorado Watersheds 
70. An Economic AnalysiS of Water Use in Colorado's Economy 
71. Salt Transport in Soil Profiles with Application to Irrigation Return Flow -

The Dissolution and Transport of Gypsum in Soils 
72. Toxic Heavy Metals in Groundwater of a Portion of the Front Range Mineral Belt 
73. Production of Mutant Plants Conducive to Salt Tolerance 
74. The Relevance of Technological Change in long-Term Water Resources Planning 
75. Physical and Economic Effects on the local Agricultural Economy of Water Transfer 

to Cities 
7'6. Determination of Snow Depth and Water Equivalent by Remote Sensing 
77. Evaporation of Wastewater From Mountain Cabins 
78. Selecting and Planning High Country Reservoirs for Recreation Within a Multipurpose 

Management Framework 
79. Evaluation of the Storage of Diffuse Sources of Salinity in the Upper Colorado 

River Basin 

SPECIAL REPORTS 

1. Design of Water and Wastewater Systems for Rapid Growth Areas (Boom Towns -
Mountain Resorts) 

Date Price 

3/75 3.00 
3/75 5.00 

6/75 4.00 
6/75 2.00 

1/76 4.00 
7/75 10.00 
7/75 8.00 
6/75 3.00 

9/75 12.00 

9/75 2.50 
12/75 5.00 

1/76 5.00 
6/76 4.00 
7/76 4.00 

10/76 3.50 

10/76 3.00 
6/76 2.00 
3/77 8.00 

7/77 6.00 
9/77 4.00 

7/76 4.00 



INFORMATION SERIES 
(Available from the Center at price shown) 

No. Title 

1. Inventory of Environmental Resources Research in Progress - Colorado State University 
2. Economics of Water Quality--Salinity Pollution - Abridged Bibliography 
3. Inventory of Environmental Resources Research in Progress - Colorado State University 
4. Proceedings Workshop on Home Sewage Disposal in Colorado 
5. Directory of Environmental Research Faculty - Colorado State University 
6. Water- Law and Its Rel ationshi p to Environmental Qual i ty: Bi b 1 iography of Source 

Material 
7. Wildlife and the Environment, Proc. of Governor's Conference, March 1973 
8. Inventory of Current Water Resources Research at Colorado State University 
9. Proceedings of the Symposium on Land Treatment and Secondary Effluent 

10. Proceedings of a Workshop on Revegetation of High-Altitude Disturbed Lands 
11. Surface Rehabilitation of Land Disturbances Resulting from Oil Shale Development 
12. Water Quality Control and Administration Laws and Regulations 
13. Flood Plain Management of the Cache La Poudre River Near Fort Collins 
14. Bibliography Pertinent to Disturbance and Rehabilitation of Alpine and Subalpine 

Lands in the Southern Rocky Mountains 
15. Proceedings of the Symposium on Water Policies on U.S. Irrigated Agriculture: Are 

Increased Acreages Needed to Meet Domestic or World Needs? 
16. Annotated Bibliography on Trickle Irrigation 
17. Cache La Poudre River Near Fort Collins Colorado - Flood Management Alternatives -

Relocations and Levies 
18. Minimum Stream Flows and Lake Levels in Colorado 
19. The Environmental Quality Objective of Principles and Standards for Planning 
20. Proceedings, Second Workshop on Home Sewage Disposal in Colorado 
21. Proceedings: High Altitude Revegetation Workshop No.2 
22. Implementation of the National Flood Insurance Program in larimer County, Colorado 
23. Inventory of Colorado's Front Range Mountain Reservoirs 
24. Factors Affecting Public Acceptance of Flood Insurance in Larimer and Weld Counties, CO 

TECHNICAL REPORT SERIES 

No. Title 

1. Surface Rehabilitation of Land Disturbances Resulting From Oil Shale Development 
2. Estimated Average Annual Water Balance for Piceance and Yellow Creek Watersheds 
3. Implementation of the Federal Water Project Recreation Act in Colorado 
4. Vegetative Stabilization of Spent Oil Shales 
5. Revegetation of Disturbed Surface Soils in Various Vegetation Ecosystems of the 

Piceance Basin 
6. Colorado Environmental Data Systems (abridged) 
7. Manual for Training in the Application of Principles & Standards (Water Resources 

Council) 
8. Models Designed to Efficiently Allocate Irrigation Water Use Based on Crop Response 

to Soil Moisture Stress 

Date Price 

1/71 Free 
6/71 11. 00 
7/72 Free 
6/72 Free 

12/72 Free 

1/73 7.00 
3/73 3.00 
7/73 Free 

11/73 3.00 
7/74 3.00 
6/74 Free 

74 10.00 
8/74 2.75 

2/75 3.00 

3/75 4.00 
6/75 Free 

8/75 5.00 
8/75 8.00 
8/75 7.00 
9/75 3.00 
8/76 4.00 
9/76 4.00 
5/77 5.00 
9/77 3.00 

_ Date Price 

6/74 10.00 
8/74 Free 
6/74 Free 

12/74 3.00 

12/74 4.25 
10.72 5.00 

12/74 10.00 
5/77 4.00 
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